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BRIEF ON BEHALF OF APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by William Stein and Ferdinand Nev, 
trading as Stein-Ney Company, defendants below, from a 
judgment for the plaintiff below, entered by the United 
States District Court for the District of Columbia on a 
verdict of a jury. (App. 9). 

The District Court had jurisdiction under Title 11, Sec¬ 
tion 306, District of Columbia Code, 1940. This Court has 
jurisdiction under Title 17, Section 101, District of Colum¬ 
bia Code, 1940. 
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STATEMENT OF THE CASE 

Stein and Ney were partners, licensed by the District of 
Columbia to engage in the whiskey brokerage business. 
They represented various distillers and distributors of 
whiskey who sold whiskey to retail dealers in the District 
of Columbia. In June of 1946, Stein-Ney received a circu¬ 
lar in the mail from the North American Distributing 
Company of Chicago, wherein it appeared that they had 
whiskey for sale. Ney contacted that company and made 
arrangements to serve as their agent in the District of 
Columbia in the sale of a whiskey designated as “Camel” 
for a commission per case on whiskey as delivered. The 
principal required a $10.00 deposit per case in advance for 
the total order placed by each retailer. The total order 
was then divided into a series of shipment periods and 
each retailer was required to pay for each shipment in 
advance less the credit of $10.00 per case which was paid 
to the principal at the time the order was placed. (App. 
33-41). 

Liquor being scarce at this time, Ney immediately upon 
his appointment as agent, advised his customers that he 
was authorized to take orders for “Camel” whiskey. The 
local retailers entered into written contracts for the pur¬ 
chase of the whiskey and the contract forms were supplied 
by the Chicago companies. Appellee, Treger, a retailer, 
entered into a written contract to purchase 600 cases of the 
whiskey, paid the required deposit and the total sum due 
on two hundred cases. He received the first shipment of 
one hundred cases. The second shipment was never deliv¬ 
ered. (PI. Ex. No. 2.) Thereafter, Treger, together with 
other retailers, gave powers of attorney to Ney and the 
secretary of a retailers * association to proceed against the 
principal for the return of the deposits or the delivery of 
the whiskey. (Def. Ex. No. 1) Stein-Ney had received 
no commissions on the second deliveries and were pressing 
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their claim along with those of the retailers. After pro¬ 
longed conferences and investigations, coupsel was re¬ 
tained in Chicago and various arrangements w T ere proposed 
for the settlement of the retailer’s claims. While the nego¬ 
tiations were pending, Treger filed this suit against Stein- 
Ney for $8,172.10, the amount he had paid to the principals 
as a deposit. Treger claimed that they were responsible for 
the loss because he had entered into the contract with their 
principal in reliance upon their false representations. 
(App. 42-51). 

The representations which Treger claimed were made to 
him were: 

(1) That the whiskey was in Chicago and belonged 
to the Chicago companies. 

(2) That the Chicago companies had been investi¬ 
gated and found financially responsible; and 

(3) That the amount of $10.00 per case would be a 
deposit upon the whiskey. 

At the trial, Treger testified that he* prior to entering 
the retail liquor business, had practiced law in the District 
of Columbia for many years; that he had made no inves¬ 
tigations as to the financial responsibility of the Chicago 
companies; that he didn’t know who they were and didn’t 
care. (App. 17-18) 

Stein and Ney denied that they had made any of the 
representations claimed and also denied that Treger had 
relied on such representations. They also denied that the 
representations attributed to them were false in that the 
evidence disclosed that the Chicago companies did own the 
whiskey. No evidence was introduced as to the financial 
responsibility of the Chicago companies. 

Stein-Ney’s motions for a directed verdict at the close 
of Treger’s case and again at the close of the entire case, 
on the ground that no proof had been introduced as to the 
falsity of the claimed representations, were denied. 
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SUMMARY OF THE ARGUMENT 

The claim involves two shipments, the first of which was 
delivered, and the evidence disclosed that appellee did not 
rely upon the representations before sending his check for 
the second shipment. The verdict was contrary to the 
evidence because no proof was submitted that the repre¬ 
sentations, even if made, were false at the time appellee 
claims they were made. 

Appellee, having failed to establish the material elements 
of fraud, the Court erred in submitting the case to the 
jury. 

I. The Agents Are Not Responsible for the Default of 
Their Disclosed Principal. 

“• • • Only where he so manifests does the agent 
become a party to the transaction which he makes. 
In the absence of other facts, the inference is that the 
parties have agreed that the principal is and the agent 
is not a party.” 

—Restatement, Agency. Sec. 320. 

There was no evidence introduced to indicate any possi¬ 
bility that the agent was a party to the transaction. The 
contract was in writing—between the principal and the 
buyer. The money claimed in the suit was paid by check 
to the principal and the liquor received was sent to the 
buyer by the principal. Prior to the payment for the 
second allotment, the buyer met the president of the Chi¬ 
cago principal and had the opportunity to question him 
and to ascertain the reliability of the principal as well as 
the availability of the liquor. All of the facts known to 
the agent were disclosed and neither party to this suit ever 
contemplated that the agent was a party to the contract. 
(App. 19-25). When an agent acts in good faith in behalf 
of a disclosed principal he is not liable for the principal’s 
default. Moses v. Boss , 63 App. D. C. 381;_Fed. (2)_ 
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“But, says appellant, the agent is liable anyway 
because he failed to ascertain in advance whether the 
principal was * legitimate’ and could actually deliver 
the whiskey, and because he failed to disclose his lack 
of information to the plaintiff. We know of no rule of 
law which casts so heavy a burden upon a mere selling 
agent, for it would in effect make the agent an unwit¬ 
ting surety for his principal. Appellant cites us to 
no case to support such contention; and we have found 
none. Accordingly, we hold that in circumstances such 
as we have here the agent ‘guarantees neither the 
honesty nor the solvency of the principal.* Restate¬ 
ment, Agency, Sec. 328. See also Goldfinger v. Do¬ 
herty, 153 Misc. 826, 270 N. Y. S. 289.’ ’ 

—Ezersky v. Survis, „..Mun. Ct. of App. D. C., 

43 A. (2) 294 (1945). 

In this case, the verdict which holds the agent responsible 
for the default of his disclosed principal is contrary to the 
law. 

II. The Appellee Failed to Establish the Material Ele¬ 
ments of His Case. 

The issues presented to the jury were embodied in 
“Plaintiff’s Prayer No. 5”, as follows: 

“The jury are instructed that under the circum¬ 
stances of this case representations that whiskey was 
available at the time the contract was signed; that the 
principals to the contract had been investigated by the 
defendants and were dependable and financially re¬ 
sponsible; would be representations of material facts.” 

1. The claimed representations were not false. 

(a) There was no evidence that whiskey was not avail¬ 
able at the time the contract was signed and there was no 
evidence that the principals were not dependable and 
financially responsible. 

Treger at no time testified that the whiskey was not 
available at the time the contract was signed He did 
testify that he received one hundred cases in September, 
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some two months after the contract was signed. The 
witness Bernstein testified that within a few days after the 
signing of the contract he had agreed to bottle 1,000 bar¬ 
rels of the whiskey for Stein-Ney’s principal; that nnder 
the formula used for making Camel whiskey that would 
total between 50,000 cases and 75,000 cases. (App. 28-29). 

The witness McKee testified that in December when he 
investigated Stein-Ney’s principals their records showed 
possession of some 500 barrels of whiskey but that the 
whiskey was in “hock” in that it had some liens placed 
against it. There was no evidence as to when the liens had 
been placed against it. However, the fact that all dealers 
who purchased Camel whiskey received their first allotment 
and some received their second, proves that whiskey was 
available at the time the contract was signed. (App. 
59-63). 

(b) The claim that a representation was made that 
defendants had made an investigation prior to the signing 
of the contracts and that their investigation disclosed that 
the principals were dependable and financially responsible, 
and that in fact they were not, was not proved. If it be 
conceded, for the sake of this argument, that such a rep¬ 
resentation was made, we submit that no evidence was 
produced to establish that the principals were not depend¬ 
able and financially responsible at the time the contract 
was made. 

Although Ney testified that he made no investigation at 
the time the contract was made and knew nothing about 
the principals, the evidence showed that the principals 
came to Baltimore and did make a contract with the Monte¬ 
bello Co., holders of the trade name “Camel” for the use 
of that name and for the bottling of 1,000 barrels of whis¬ 
key. The evidence also showed that the principals had a 
suite of offices, a phone listing, numerous office employees, 
and a federal license to engage in the business. It was 
also uncontradicted that Treger received one hundred cases 
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of the whiskey and that all other dealers in Washington 
received all they had ordered as a first allotment, and some 
had received their second allotment. (App. 27-29, 35-37). 

Mr. McKee, secretary of the retailers association, testi¬ 
fied that he had found no evidence that the principals were 
not dependable or financially responsible at the time the 
contract was made. Treger admitted that he had made 
no investigation or credit search at any time. (App. 
59-63). 

Therefore, we submit that the verdict against Stein-Ney 
was not supported by the evidence produced. 

In addition to what has already been stated above, it 
should be noted that Key testified that when he went to 
Chicago on the first occasion, he saw the records of the 
principals and they revealed an ample supply of whiskey. 
This testimony was not contradicted. Ney also testified 
that in December the records of the company revealed that 
they still owned 800 barrels of whiskey. (App. 33-51). 

When this testimony is considered, together with the 
total absence of any proof to the contrary, we submit that 
Treger failed to establish that the whiskey was not avail¬ 
able at the time the contract was made; certainly he did not 
carry the burden of proof. 

As to the investigation prior to the contract and the 
representation that the principals were dependable and 
financially responsible, it should be noted that Treger tes¬ 
tified that at the December meeting as well as at earlier 
meetings, Ney had advised him that his investigations 
revealed that two of the three men in control of the Chicago 
company were dependable and financially responsible. This 
was not contradicted; no testimony was offered to prove it 
false. (App. 16-25). 

Accordingly, we submit that here again, Treger failed 
to carry the burden of proof. 
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2. No evidence that Treger relied upon appellants’ 
representations as to the second allotment. 

Treger argues that the respresentations made to him 
were false because he did not receive the first shipment 
until September, some two months after the contract date. 
Therefore, he argues, whiskey was not available in July 
when the contract was signed. Although it is our view 
that such fact does not prove Treger’s case, we submit that 
if it does then in September, plaintiff knew that the repre¬ 
sentations were false. Accordingly, he can not recover 
for the payment sent to the principal in October for the 
second allotment. For it follows that he cannot rely upon 
representations which he knows to be false. 

Moreover, by his own testimony, he had already met the 
President of the Chicago Company before he gave him the 
check for the second allotment; had heard him call Balti¬ 
more and then assure him that the whiskey was on its way. 
Surely he relied upon the word of the principal insofar as 
the second shipment was concerned. In addition, many 
meetings were held prior to the issuance of the second 
check and plaintiff clearly exercised his own judgment 
after hearing reports of investigations made by the retail 
liquor dealers representatives as well as by the appellants. 
(App. 21-25). 

Therefore, we submit, that there was no evidence to 
sustain the verdict as to the check for the second shipment 
and that the verdict as to it should be set aside since there 
was no proof to go to the jury. 

m. The Court Erred in Refusing to Instruct the Jury 
As to Treger’s Duty to Make His Own Investigation. 

“This misrepresenation which will vitiate a contract 
of sale, and prevent a court of equity from aiding its 
enforcement, must not only relate to a material matter 
constituting an inducement to the contract, but it must 
relate to a matter respecting which the complaining 
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party did not possess at hand the means of knowledge 
and it mnst be a misrepresentation upon which he re¬ 
lied, and by which he was actually misled to his injury. 
A court of equity will not undertake, any more than 
a court of law, to relieve a party from the conse¬ 
quences of his own inattention and carelessness. Where 
the means of knowledge are at hand and equally avail¬ 
able to both parties, and the subject of purchase is 
alike open to their inspection, if the purchaser does 
not avail himself of these means and opportunities, he 
will not be heard to say that he has been deceived by 
the vendor’s misrepresentations . If, having eyes, he 
will not see matters directly before them, where no 
concealment is made or attempted, he will not be en¬ 
titled to favorable consideration when he complains 
that he has suffered from his own voluntary blindness 
and been misled by over-confidence in the statements 
of another. Volenti non fit injuria is the maxim in 
such cases in all courts. And tie same reasoning ap¬ 
plies when the complaining party does not rely upon 
the misrepresentations, but seeks from other quarters 
means of verification of the statements made, and acts 
upon the information thus obtained.” (italics ours). 

—Slaughter v. Gerson , 80 U. S. (13 Wall 379; 20 L. 

Ed. 627.) 

In this case, Treger had purchased “Camel” whiskey 
before; the evidence produced by him (including a bottle 
of the whiskey with the label indicating that it was bottled 
exclusively by Montebello in Baltimore) showed that he 
could very easily have ascertained all pertinent information 
by calling Baltimore. Moreover, he knew the name of the 
principal and that the principal had a federal license; 
again he could check up on the principal with means readily 
at hand. (App. 21-25). 

As a matter of fact, he had talked with the President of 
the Chicago company and by his own admission, made no 
attempt to ascertain any of the information which he now 
claims the agent should have known. Moreover, he testified 
he heard the call to Baltimore and thereafter he was as¬ 
sured by the President of the company that his whiskey 
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would bo delivered. Certainly he relied on the word of the 
principal and not that of the agent. (App. 21-25). 

CONCLUSION 

Treger entered into a contract to purchase six hundred 
cases of whiskey. The distiller sent him one hundred cases 
and failed to ship the remainder. Whereupon, Treger au¬ 
thorized the agent, Stein-Ney Company, to attempt to 
secure the return of his deposit. This he did by granting 
to Ney his power of attorney. When Ney failed to secure 
the return of the deposit, Treger sued Stein-Ney and 
claimed that he had entered into the contract in reliance 
upon false representations. At the trial he offered no 
evidence that any of the representations claimed were false 
at the time the contract was made, or at any other time. 
In effect, his claim is that since the principal defaulted the 
agent must be held responsible. 

We respectfully submit that the judgment of the lower 
Court should be reversed. 

Lichtexberg & Barker, 
William R. Lichtekberg, 
Samuel Barker, 

1074 National Press 
Building, 

Washington 4, D. C. 

Attorneys for Appellants. 
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163 Filed Apr 22 1947 Charles E. Stewart, Clerk 

In The District Court of the United States 
for the District of Columbia 
Civil Action No. 1701-47 
ELY J. TREGER, 
t/a District Line Liquors 
6037 Dix Street, N. E. 

Washington, D. C. 
vs. 

WILLIAM STEIN 
FERDINAND M. NET 
t/a Stein-Ney Co. 

945 Penna. Avenue, N. W. 

Washington, D. C. 

Jury Action 
COMPLAINT 

Damages Sustained as Result of 
Fraudulent Representations 

1. The claim against the defendants by the plaintiff is 
in excess of the sum of Three Thousand Dollars, and is 
within the jurisdiction of this Court. 

2. The defendants are wine and liquor brokers trading 
as Stein-Ney Co., and as such are engaged in the negotia¬ 
tion of contracts for the buying and selling of alcoholic 
beverages. The plaintiff is a retail alcoholic beverage 
dealer engaged in business in the District of Columbia un¬ 
der the name and style of District Line Liquors, and in 
engaging in such business has occasion from time to time 
to procure stock through brokers of the kind aforemen¬ 
tioned. 

3. On or about July 8,1946, defendants, by and through 
the defendant Ferdinand M. Ney in his capacity as a 
broker, willfully, fraudulently, deceitfully, falsely and with 
knowledge of such falsity and with intent to deceive and 
with wanton recklessness and utter disregard of the truth 
represented to plaintiff that they knew of a source from 
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which plaintiff could obtain an unlimited amount of 

164 a brand of whiskey known as “Carrier’ whiskey; 
that said whiskey was immediately available; that 

whatever amount was ordered by plaintiff would be de¬ 
livered in six equal monthly installments; that an advance 
sum equal to Ten Dollars per case for each case of whiskey 
ordered would be required, which sum would be a deposit; 
and, in response to direct inquiry by plaintiff, further rep¬ 
resented in the manner alleged above that the principal 
they represented was dependable and financially able to 
fulfill a contract for any amount of whiskey ordered in the 
same satisfactory manner as had other principals thereto¬ 
fore dealt with through defendant brokers by plaintiff. 

4. Relying upon said false, fraudulent, and reckless 
statements and representations, plaintiff entered into a 
written contract with defendants’ principal for the pur¬ 
chase of six hundred cases of Camel Whiskey, and as re¬ 
quired put up as a deposit for performance under the con¬ 
tract on his part the sum of Six Thousand Dollars. Shortly 
thereafter plaintiff sent to defendant brokers for transmit¬ 
tal to their principal his check in the sum of $2,728.00 to 
prepay the balance due on the first shipment of Camel 
Whiskey. 

5. Subsequent to July 8, 1946 plaintiff became appre¬ 
hensive about, and uncertain as to, the ability of the de¬ 
fendants’ principal to perform under its contract with 
plaintiff, and plaintiff made direct inquiries of defendants 
concerning the shipments of whiskey then due under the 
contract, and concerning the shipments to become due un¬ 
der the contract; whereupon the defendants willfully, fraud¬ 
ulently, deceitfully, falsely, and with knowledge of such 
falsity and with intent to deceive, and with wanton reck¬ 
lessness and utter disregard of the truth represented to 
plaintiff that the subject mater of the contract was then 

in process of being bottled and shipped, and relying 

165 upon these false and reckless representations plain¬ 
tiff gave to defendants for transmittal to defend- 
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ants’ principal his the plaintiff’s check in the sum of $3,- 
712.10 to prepay the balance due on another shipment of 
Camel Whiskey. 

6. Thereafter, in September, 1946, it became obvious to 
plaintiff that defendants’ principal was not able to, and in 
the future would not be able to, perform under its contract, 
and plaintiff unsuccessfully sought the return of the mon¬ 
ies already expended by him under the contract. 

7. Because of the false representations made with in¬ 
tent to deceive and reckless assertions made in utter dis¬ 
regard for the truth as hereinbefore specified, whereby 
plaintiff was induced to contract with these defendants’ 
principal, there has become lost to plaintiff the sum of 
$5,000 representing the balance due on the sum represented 
to be a deposit, and the sum of $3,172.10 advanced to pre¬ 
pay a second shipment of Camel Whiskey. 

WHEREFORE, Plaintiff demands judgment against 
these defendants in the sum of $8,172.10 as compensatory 
damages, and the sum of $10,000.00 as punitive damages, 
in total the sum of $18,172.10 besides costs of this action. 

LASKEY and LASKEY 
By JOHN L. LASKEY 
John L. Laskey 
WHITFORD W. CHESTON 
Whitford W. Cheston 

Attorneys for Plaintiff 

509 Albee Building, 

Washington 5, D. C. 

166 Filed May 7 1947 Charles E. Stewart, Clerk 

Answer of WiUiam Stein and Ferdinand M. Ney 

Comes now the defendants, William Stein and Ferdinand 
M. Ney, trading as Stein-Ney Co., by their Attorneys Lich- 
tenberg & Barker, for answer to the complaint filed herein, 
respectfully state as follows: 
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1. They admit the allegations contained in paragraph 1. 

2. They admit the allegations contained in paragraph 2. 

3. They deny the allegations of paragraph 3 and aver 
the facts to be,, that on or abont the date alleged in said 
paragraph the defendant Ney did offer to secure for the 
plaintiff 600 cases of “Camel” Whiskey; the defendant 
Ney advised the plaintiff that there had been made avail¬ 
able to the defendant Ney 5,000 cases of the said “Camel” 
Whiskey per month for a six month period, and that if the 
plaintiff desired to enter into a contract with the owners of 
the “Camel” whiskey that the defendants would be able 
to secure for the plaintiff, a proportion of the said 5,000 
cases per month; the defendant denies that he ever repre¬ 
sented to the plaintiff that he could secure an unlimited 
amount of the said whiskey and denies that he ever repre¬ 
sented to the plaintiff that said whiskey was immediately 
available; Defendant further denies that the plaintiff ever 

requested information as to the dependability or fi- 
167 nancial responsibility of the owners of the said 
whiskey; the defendants do aver that they believed, 
in all good faith, that the owners of the “Camel” whiskey 
were dependable and were financially able to fulfill the con¬ 
tract which they held with them. 

4. The defendants deny the allegations of paragraph 4. 

5. They deny the allegations of paragraph 5 and aver 
the facts to be, that the plaintiff did receive the first ship¬ 
ment of 100 cases of the said whiskey in accordance with 
the contract entered into .between the plainiff and the 
owners of the “Camel” whiskey; the defendants admit that 
the plaintiff did prepay the balance on another shipment of 
“Camel” whiskey in the sum of $3,712.10, but deny that 
this was done as the result of their reliance upon any state¬ 
ment or promise made by the defendants or either of them, 
to the plaintiff. 

6. The defendants are without information as to the 
allegations of paragraph 6 concerning the state of mind of 
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the plaintiff, and as to all other allegations contained 
therein they demand strict proof. 

7. Defendants deny the allegations of paragraph 7. 

WHEREFORE, premises considered, defendants re¬ 
quest that the case be dismissed with costs against the 
plaintiff. 

LICHTENBERG & BARKER 
By SAMUEL BARKER 
Samuel Barker 
Attorney for Defendants 
1074 National Press Bldg. 
Washington, D. C. 

170 Filed Feb 16 1948 Harry M. Hull, Clerk 

Amendment to Complaint 

Leave of Court first being had and obtained, the com¬ 
plaint herein is hereby amended by inserting between 
paragraphs 3 and 4 thereof the following additional para¬ 
graph to be known as paragraph No. 3-A. 

On, to wit, June 24, 1946, and at various other times 
subsequent thereto, the defendants willfully, fraudulently, 
deceitfully, falsely, and with knowledge of such falsity, 
and with intent to deceive, and with wanton recklessness 
and utter disregard of the truth, represented to plaintiff 
that the defendants and the North American Distributing 
Company and Traders International, Inc., had a right to 
use a certain brand name and distinctive label in connec¬ 
tion with the sale of whiskey, said brand name being that 
of “Camel” and the label being one bearing the brand 
name plus, among other things, a picture of a camel, and 
that said defendants and said North American Dis- 

171 tributing Company and said Traders International, 
Inc., were authorized by the owner of said brand 

name and distinctive label to offer for sale and sell whiskey 


bottled for sale in bottles bearing the said distinctive brand 
name and label. 

LASKEY and LASKEY 
By John L. Laskey 
John L. Laskey 
Whitford W. Cheston 
Whitford W. Cheston 
Attorneys for Plaintiff, 

509 Albee Building, 
Washington, D. C. 

• • • • 

172 Filed Feb 17 1948 Harry M. Hull, Clerk 

Answer to Amendment to Complaint 

Comes now the defendant and for answer to the amend¬ 
ment to the complaint filed herein respectfully states as 
follows: 

(3A) The defendant denies the allegations contained 
in paragraph 3A. 

LICHTENBERG & BARKER 
By Samuel Barker 
Samuel Barker 
Attorneys for defendant 
1074 National Press Building 
Washington, D. C. 

• • • • 

168 Filed Dec 20 1947 Harry M. Hull, Clerk 

Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action for damages based upon alleged false 
representation. 

PLAINTIFF was a local liquor dealer and the defend¬ 
ants are brokers. Plaintiff says that in July 1946 the 
defendants falsely represented to him that they could 
obtain for him a large quantity of liquor; that they repre- 
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sented the whiskies to be in the hands of their principals 
at the time; that their principal was a corporation owned 
by reputable business men; that a deposit of $10.00 per 
case would have to be made; that delivery of the entire 
order would be made within six months from the date of 
shipment; that the principal was financially able to per¬ 
form the contract; that there was an unlimited quantity 
available and that the whiskey was in process of being 
bottled and shipped. Plaintiff says that as a result of 
these representations he ordered 600 cases and gave to 
the defendants a check for $6,000.00 as the required de¬ 
posit The check being made to the principal. He says 
that 100 cases were shipped; that he has never been able 
to get the balance nor the difference between the sum 
put up—which was $6,000.00 one time and $3,172.10 on a 
second occasion—and the price of the whiskey he did 
receive. He claims that $8,172.10 is due him as compensa¬ 
tory damages and the sum of $10,000.00 as punitive dam¬ 
ages by reason of the wilful representations. He says the 
representations were made with reckless disregard of their 
truth. 

THE DEFENDANTS POSITION IS that they were 
solicitors or agents for a disclosed principal; that they 
made no representations as to the availability of the said 
whiskey; that they made no representation that they could 
secure an unlimited amount of the said whiskey. Defend¬ 
ants, further, deny that the plaintiff ever requested infor¬ 
mation as to the dependability of financial responsibility 
of their principal; they further deny that they retained the 
sum of $8,172.10, or any part thereof, saying they passed 
it on the their principal. 

169 STIPULATIONS: By agreement of counsel for 
the respective parties, present in Court, it is ordered 
that the subsequent course of this action shall be gov¬ 
erned by the following stipulations unless modified by the 
Court to prevent manifest injustice: 

The contract, initialled by the Pretrial Justice, may be 
received in evidence without formal proof. 
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Depositions are to be taken and the case shall not be 
called for trial ’til after the l'5th of January, 1948. 

Dated December 16,1947 

H. A. Schweinhaut, 
Pretrial Justice. 


173 Filed Jun 16 1948 Harry M. Hull, Clerk 

Verdict and Judgment 

This cause having come on for hearing on the 15th day 
of June, 1948, before the Court and a jury of good and 
lawful persons of this district, to wit: 

Oren G. Hefner Ellen P. Bums 

James F. Parker Ena S. Ager 

Evelyn M. Garrett C. Emory Hall 

Joseph T. Karska George D. Johnson 

Ralph R. Johnson Helen M. Thompson 

Arthur Sylvester William C. Lewis 

who, after having been duly sworn to well and truly try 
the issues between Ely J. Treger, plaintiff, and William 
Stein and Ferdinand M. Ney, defendants, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 16th day of June, 3948, that they find 
the issues aforesaid in favor of the plaintiff and that the 
money payable to him by the defendants by reason of the 
premises is the sum of Eight thousand and one hundred 
and seventy ($8,170.00) dollars. 

WHEREFORE, it is adjudged that said plaintiff re¬ 
cover of the said defendants the sum of Eight thousand 
and one hundred and seventy ($8,170.00) dollars together 
with costs. 

Harry M. Hull, Clerk, 

By R. Page Belew 
Deputy Clerk. 

By direction of 
Justice Jennings Bailey 
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• • • • 

174 Filed Jun 25 1948 Harry M. Hull, Clerk 

Motion for New Trial amd in the Alternative 
for Judgment Notwithstanding the Verdict 

Defendants, William Stein and Ferdinand M. Ney, by 
their attorneys, Lichtenberg & Barker, move this Court 
to grant a new trial in the above-entitled cause and in 
the alternative to grant defendants a judgment notwith¬ 
standing the verdict. 


New Trial 

The Court should grant a new trial because: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is contrary to the law. 

4. The Court erred in refusing to instruct the jury as 
to the duty of plaintiff to make an investigation, the means 
being available to him. 

Judgment Notwithstanding the Verdict 

The Court should grant judgment to the defendants not¬ 
withstanding the verdict because: 

1. The plaintiff failed to establish the material ele¬ 
ments of a claim of fraud, in that 

(a) No evidence that the representations claimed were 
false; 

(b) No evidence that plaintiff relied on defendants ’ 
representations for the second allotment 

Litchtenberg & Barker 
By W. R. Lichtenberg 
Attorneys for Defendants 
1074 National Press Bldg. 
Washington 4, D. C. 
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176 Filed Jul 6 194S Harry M. Hull, Clerk 

Order Overruling Motion for New Trial and 
in the Alternative for Judgment Notwith¬ 
standing the Verdict. 

This cause coining on to be heard upon the motion of 
the defendants for a new trial and in the alternative for 
judgment notwithstanding the verdict, and after consider¬ 
ation thereof, 

It is by the Court this 6th day of July, 1948, 

ADJUDGED, ORDERED AND DECREED: That the 
said motion be, and the same is hereby, overruled. 

Jennings Bailey 
Justice 

• • • • 

177 Filed Jul 16 1948 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 16th day of July, 1948, that 
William Stein and Ferdinand M. Ney, defendants herein, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 6th day of July, 1948 in favor of Ely J. 
Treger, against said William Stein and Ferdinand M. 
Ney. 

Lichtenberg & Barker 
By W. R. Litchtenberg 
Attorneys for Defendants 
1074 National Press Bldg. 
Washington 4, D. C. 

• • • • 

3-A Ely J. Treger 

• • • • 
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Direct Examination 
BY MR. LASKEY: 

Q Your name is Ely J. Treger? A Yes, sir. 

Q Is that correct? A That is right, sir. 

Q What is your occupation, Mr. Treger? A Retail 
liquor dealer in the District of Columbia. 

4 Q Were you engaged in that business in 1946, 
prior to and in the summer of that year? A I was. 

Q Prior to that time did you have occasion to deal 
with the defendants in this case, William Stein and Ferdi¬ 
nand M. Ney? A Yes, sir. 

Q Under what name do they trade? A Stein-Ney 
Company. 

Q Had you ever had occasion to purchase from them 
any whisky by the name of Camel ? A I had. 

Q Was that a blendid whisky? A Yes, sir. 

Q Did the label have any particular identifying fea¬ 
tures? A Yes, sir. It was somewhat similar to the 
Camel cigarette label. 

Q How many cases did you handle before this particu¬ 
lar occasion in question? A Probably 15 or 20 cases. 

Q From whom was that purchased? A I believe that 
was purchased from the Clearview Distilling Company, 
Baltimore, Maryland. 

5 Q From whom did you make the purchase? A 
Through Stein-Ney Company. 

Q Is this the type label that was used (indicating) ? A 
Yes, sir. 

MR. LASKEY: May that be marked for identification 
at this time as Plaintiffs No. 1? 

(Thereupon the article was marked Plaintiffs Exhibit 
No. 1 for identification.) 

BY MR. LASKEY: 

Q Directing your attention to the jnonth of June, 
1946, during the course of that month did you receive any 
telephone communication from either of the two defend¬ 
ants? A Yes, sir. 
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Q Can you fix the date? A June 24th—June 23rd 
probably. 

Q And who called you? A Mr. Ney. 

Q Mr. Ney? A Yes. 

Q What did he say? A He asked me if X was inter¬ 
ested in any more Camel whisky. 

Q And you replied? A I told him I was, and he 
said I could get it if I came out to the ofiice and signed 
a contract, first come first served. 

6 Q Did he mention any quantity? A No, sir, 
it wasn’t too much mentioned because I told hsn 

I would be at the office the next morning. 

Q Was there anything else that transpired between you 
in this telephone conversation? A Not that I can recall. 

Q As a result of that telephone conversation, what did 
you do? A The next morning, I believe, I called at the 
office of Stein-Ney, and they told me—shall I go ahead 
here? 

Q Yes. A They told me— 

MR. LICHTENBERG (interposing): Who told him? I 
would like to know that. 

THE WITNESS: Mr. Stein and Mr. Ney; they were 
both present. 

BY MR. LASKEY: 

Q You finally went to the office, this wasn’t by tele¬ 
phone? A No, this was in the office, and Mr. Stein 
and Mr. Ney were always present when I was there, and 
they said that they had— 

BY THE COURT: 

Q (Interposing) When you say ‘ * they,” were 

7 they both talking at once? A No, sir. 

Q Well, then, tell who it was. A Mr. Ney in 
the presence of Mr. Stein and myself said that he could get 
me this Camel whisky without any tie-ins, meaning that 
I didn’t have to buy anything else to get it, and I asked 
how much I could get, and he said I could get all I wanted, 
provided I paid the deposit and signed the contract^first 
come first served. 
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Mr. Ney then went into detail by telling me that it was 
necessary to pay $10 per case, that the order would be 
split into six equal monthly installments for shipments, and 
I then inquired as to the availability of the whisky, and 
they said the whisky was in Chicago. It was just a ques¬ 
tion of getting the orders signed and ready and they 
would ship, and I asked him who this outfit was. I wanted 
to know if this outfit, well, if it was in Chicago, whether 
or not they had investigated them, which was my usual 
practice with Stein-Ney if I had never dealt with people 
before, and they said they had investigated them, and they 
were financially all right, and the whisky was there, and 
I had nothing to worry about and said I had never lost 
any money before in a deal with them, and to forget 
about that part of it. 

Then we went into details as to sizes, and I finally 
ordered 600 cases to be shipped 100 cases a month. To 
my understanding, it would be shipped the follow- 

8 ing month, beginning in July, and I signed the con¬ 
tract, I believe, in blank after they had filled out the 

sizes, and on another form I signed an application, and I 
gave them a check for $6,000 as the deposit on 600 cases 
at $10 a case, and I believe the check was payable to the 
North American Distilling Company. 

• • • • 

9 Q For what reason or reasons did you sign that 
contract? 

MR. LICHTENBERG: I object, Your Honor. 

THE COURT: I sustain the objection. 

BY MR. LASKEY: 

Q Did you before signing this contract rely upon the 
statements made to you by Mr. Ney? 

MR. LICHTENBERG: I object 

THE COURT: I overrule the objection. 

THE WITNESS: Yes. Most — 

THE COURT (interposing): You have answered the 
question. 
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BY MR. LASKEY: 

Q Did you rely upon the statements set out in the 
contract form itself that the amount of $10 per case 
would be a deposit? A Yes, sir. 

• * • • 

12 Q Showing you what has been identified or 
marked as Plaintiff’s Exhibit No. 5 for identifica¬ 
tion, what does that represent? A That is the check 
dated October 3, 1946, payable to Traders International, 
Inc., in the amount of $3172.10, drawn on my account. 

Q With reference to that check, will you tell us what 
transpired before you gave them that check? A This 
check was given to prepay the second shipment under the 
terms of the contract. 

Before I gave them this check I went to the office again 
and talked to Mr. Ney in the presence of Mr. Stein, and 
I told Mr. Ney that due to what difficulties I had in receiv¬ 
ing my first shipment, which I don’t believe I received until 
September, I believe September of ’46, and that I didn’t 
feel like I should be made to go through with the balance 
of the contract. 

I told him I would like to have my deposit back, that 
they had breached their contract. 

13 Q What did he say at that time? A He said 
that the whisky was being bottle„d and shipped out of 

Baltimore and deliveries were being made every day, and 
that if I didn’t go through with it I would lose my $5,000 
deposit. 

Q Did you then give him the check? A Yes, sir. 

Q Did you rely upon the representations he made at 
that time? A Yes, sir. 

Q Did you also rely— 

MR. LICHTENBERG (interposing): I don’t think 
counsel should lead the witness, and I object. 

THE COURT: I don’t think that is too leading, and 
it is a necessary element of the case. 
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BY MR. LASKEY: 

Q Bid you also rely upon the representations that had 
previously been made to you? A Yes, sir. 

Q Bid you ever receive that second shipment? A No, 
sir. 

• • • • 

15 Q Bid you receive that mimeographed sheet 

which you have in your hand, Plaintiff’s Exhibit 

No. 7 for identification, before you issued the check for 
$3172? A Yes, sir. 

Q Bid you rely upon the statements in that mimeo¬ 
graphed document in issuing the check? A Yes, sir. 

• • • • 

16 Q Bid you at that time hear the defendants, or 
either of them make any statement with respect to the 

individuals who were members of or officers of the two 
companies, North American Bistributing Company and 
Traders International, Inc.? A Yes, sir. 

Q Can you tell me the circumstances under which those 
statements were made and what the statements were? A 
Mr. Ney was in the process of explaining what happened 
to the deposit money these people had. He said that the 
money had been used to buy bulk whisky in and around 
Chicago and the Middle West, and that these people that 
they were dealing with in Chicago were black market 
racketeers, and they knew they were racketeers, but 

17 that they were the only people you could get whisky 
out of in those days. 

• • • • 

Q Was any reference made to the term “crooks,’’ and, 
if so, by whom? A Yes, sir. Mr. Ney said that one of 
the officers of this International Traders was a crook, 
that he had a criminal record that was rather lengthy, and 
that two of the officers— 
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BY MR. LASKEY: 

18 Q What was said by Mr. Ney or by Mr. Stein 
with regard to their knowledge of the individuals 
representing North American Distributing Company and 
Traders International, Inc., as of June or the early part 
of July, 1946? 

MR. LICHTENBERGr: I object to that, Your Honor. 

THE COURT: I overrule the objection. What was 
said? 

THE WITNESS: Mr. Ney said that these people were 
black market racketeers; that they were the only people 
you could get whisky from in those days. 

MR. LICHTENBERG: I don’t think that is responsive 
to the question. 

THE COURT: I think it is. Proceed. 

• * • • 


19 Cross Examination 
BY MR. LITCHTENBERG: 

20 Q You are an attorney by profession, are you 
not, Mr. Treger? A Yes, sir. 

Q And you have been an attorney for some years? A 
Yes, sir. 

Q About how many years, would you say? A I have 
been a member of the bar since 1929. 

Q Almost 20years, 18years? A Yes. 

Q And you have actively engaged in the practice of 
law for a number of years, have you not? A Yes, sir. 

Q Now, you made no investigation of your own con¬ 
cerning Xortli American Distributing Company or Traders 
International, did you? A No, sir. 

Q You knew when you .were signing this contract you 
were dealing with North American Distributing Company 
and Traders International; isn’t that correct? A Well, 
I wasn’t too sure who I was dealing with, 

21 as far as the people in Chicago was concerned. 

Q Well, I hand you Plaintiff’s No. 2 for identifi- 
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cation and ask yon, sir, whether or not that is your signa¬ 
ture (indicating) f A Yes, sir, it is. 

Q As a result of the execution of this contract or in 
conformity with it, you purchased 600 cases of Camel 
whisky; isn’t that correct ? A That is right. 

Q And you made a deposit of $6,000; isn’t that right? 
A That is right. 

Q And you read the terms of the contract, did you not? 
A I believe so. 

Q And you were satisfied with those terms? A I am 
quite sure, sir. 

Q So that, now, sir, I will ask you: When you signed 
this contract, you knew both as an attorney and as a 
business man that you were dealing with Traders Inter¬ 
national, Inc., as the wholesale liquor dealer and North 
American Distributing Company of Chicago as the agent; 
isn’t that correct? A Well, that is not altogether cor¬ 
rect, Mr. Lichtenberg, for the simple reason in those days 
of liquor shortages, Mr. Stein and Ney, among other 
things, seemed to be constantly finding the sources of liquor. 

WTiere they were or how they were, we didn’t 
22 seem to know or care, but they were capable of being 
able to find out where the liquor was or how it could 
be obtained, and we put our confidence in them and let 
them find or make arrangements for its distribution. 

Q Am I correct in gathering from what you say that 
you were willing to take a chance as long as there was 
a possibility of this contract being complied with by the 
wholesaler? A Well, I didn’t think I was taking a 
chance at all. 

Q Is that because of the fact that you expected every¬ 
one to be honest? A Well, I expected and I felt that 
Stein and Ney were honest and that I could believe what 
thev told me. 

Q You know as a fact that Stein and Ney got none of 
this $6,000? A I don’t. 

MR. LASKEY: I object to that. 
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THE WITNESS: I don ’t know that. 

BY MR. LICHTENBERG: 

Q Your check in the amount of $6,000, and I am refer¬ 
ring to Plaintiff’s for identification No. 3, that is the check 
which you gave in connection with this contract; is that 
correct? A Yes, sir. 

Q And it is made payable to the North American 

23 Distributing Company? A That is right. 

Q Now, will you turn it over and read the 
endorsement on that check? A Pay Central National 
Bank of Chicago or order for deposit only, North Ameri¬ 
can Distributing Company. 

Q And according to that check, that money went into 
the account, did it not, of the North American Distributing 
Company; isn’t that right? A That is the usual proce¬ 
dure. 

Q Well, isn’t that a fact from your experience as an 
attorney as well as a business man, Mr. Treger? A That 
is the usual procedure. 

Q Well, Stein and Ney’s endorsement is not contained 
on there? A No, it is not. 

Q Now, I hand you Plaintiff’s Exhibit 4 for identifica¬ 
tion, which is a check dated July 22, 1946, in the amount 
of $2728.20 and ask you, sir, to whom that check is made 
payable? A Traders International, Inc. 

Q Will you examine the endorsement and read it? A 
For deposit Traders International, and the name Salone— 
whoever the president of the outfit was. 

Q There is a name under that with the word 

24 “president”? A Yes. 

Q Can you examine the bank stamp to see what 
bank it was deposited in? A Central National Bank in 
Chicago. 

Q Mr. Stein or Mr. Ney’s endorsements are not on 
the back of this check? A No, sir. 

Q Now, Mr. Treger, referring to Plaintiff’s No. 5 for 
identification, which is a check dated October 3, 1946, in 
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the amount of $3172.10, I ask you to whom that check was 
made payable? A Traders International, Inc. 

Q And the endorsement? A Central National Bank, 
for deposit, only, Traders International. 

Q And Mr. Stein or Mr. Ney’s name, neither appear 
on there? A No, sir. 

Q You knew when these checks were made they were 
going to Traders International, Inc., by virtue of that con¬ 
tract and by virtue of the method in which you executed 
the check? A Yes, that is where I assumed they were 
going. 

Q Now, Mr. Treger, when you signed this contract and 
you received it back with the signature of the president of 
Traders International and the president of North 
25 American Distributing Company, you received it 
back in the mail with a letter of acknowledgment 
from North American Distributors? 

THE COURT: Do you have the letter? 

MR. LICHTENBERG: No, I don’t. 

THE WITNESS: That could be possible. I did get 
such a letter. I don’t know whether this came back with 
that or not. 

BY MR. LICHTENBERG: 

Q That was the only occasion for a letter purporting 
to be an acknowledgment to be sent? A With the ac¬ 
knowledgment, yes, sir. 

Q So we can assume, sir, that you did receive this 
back with the letter of acknowledgment? A You can 
assume that. 

Q Now, you knew that the Camel label, the whisky 
label, belonged to the Montebello Liquor Company in 
Baltimore? A No, sir, I didn’t. I don’t believe I paid 
much attention to it. 

Q Well, you know it now, don’t you? A No, I don’t 
know who it belonged to. 

Q Well, Mr. Bernstein is coming over to testify here 
from Montebello. A As far as I know; no, sir. 
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Q You haven’t spoken to him? A No, sir. 

26 Q Now, the whisky that you had received on the 
first shipment, or 100 cases, had this label on it, did 

it not, the same label as on Plaintiff’s Exhibit No. 1 for 
identification? A Yes, sir. 

Q And it also had Montebello Liquors on it? A I am 
quite sure it did. 

Q Now, I don’t remember whether I asked you this, 
but did you draw a credit report on either of these two 
corporations? A I did not. 

Q There was nothing to prevent you from doing it? A 
No, indeed. 

Q There was nothing to prevent you from calling either 
one of these companies in Chicago to determine whether 
they had this Camel whisky available for delivery, was 
there? A Nothing at all. 

Q But you didn’t do anything about it? A I didn’t 
call them. 

Q Have you drawn a credit report on these companies 
since? A No, sir. 

• * • • 

27 Q As a matter of fact, Mr. Treger, you met 
Mr. Theodore N. Vombrack, president of North 

American Distributing Company, did you not? A Yes, 
sir. 

Q And you met him prior to the time you made the 
second payment or this payment for the second shipment 
of whisky; isn’t that correct? A No, I think I met him 
in the office of Stein and Ney with a committee, if you call 
it a committee, to get the facts from him as to what existed. 

Q A committee that was trying to determine why the 
whisky wasn’t being delivered ? A Yes, sir. 

Q You didn’t meet him before that check for the sec¬ 
ond shipment was delivered by you? A If that is his 
name. There was someone. He didn’t mention— 

Q (Interposing) You don’t know the name? A 
AYhat is the name? Vombrack? 


22 A 


Q Yes, Vombrack. A Yes, I believe I did meet him 
before. 

Q Did yon inquire from him about the company? A 
On this occasion now? 

Q The ocacsion before you gave that second 

28 check, the check for the second shipment? A I 
believe that was the occasion I dropped into Stein- 

Ney, and I accidentally ran into him, and I don’t believe 
I had received my first shipment at that time. Anyway, 
Mr. Ney told him that I was a retailer who had been clam¬ 
oring for my shipment, and Mr. Vombrack got on the phone 
and called Baltimore, I believe, and said that I would get 
the whisky the next day. 

Q Did you get it the next day? A No, I didn’t. 

Q Did you subsequently get it? A The first ship¬ 
ment, yes, sir, I got it. 

Q And that was the same Camel whisky, as far as you 
knew, as you had purchased before this particular con¬ 
tract was executed? A It appeared to be the same 
whisky. 

Q As far as Camel whisky is concerned, you were buy¬ 
ing it because it was almost impossible to get a suf¬ 
ficient supply to sell to your customers? A That is 
right 

Q In all of your purchases through any broker in the 
District you would purchase on a cash in advance basis 
to the wholesaler, or a deposit per case; isn’t that correct, 
during this period? A That seemed to be the pre- 

29 vailing practice at the time. 

Q So that there was nothing unusual in signing 
a contract and making a deposit for payment in advance 
of $10 a case? A Well, I don’t know whether it was. 
Sometimes it was $2 a case, sometimes five, and I believe 
this was the first time I had to pay ten. 

Q But that was the usual method of operation? A I 
had done it before; yes. 

Q Every other order that you had given to Stein-Ney 
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had been received by you in accordance with your under¬ 
standings; isn’t that correct? A You mean from other 
wholesalers? 

Q That is right. A Substantially; yes. 

Q And then there was actually no occasion for you to 
ask them this question that you said that you asked con¬ 
cerning the financial responsibility and availability of the 
whisky? A Yes; on that contract I thought that there 
was substantial reason for it. 

Q And what were those reasons? A Well, firstly, the 
previous shipments of Camel whisky didn’t come from 
Chicago. That I knew. They came from Baltimore some¬ 
where. 

• • • • 

30 And the second important reason was that they 
were asking $10 a case deposit for 600 cases, which 

was $6,000, which I wasn’t in the habit of giving anyone 
that much money for deposit, and I did want to know 
exactly where it was going and why. 

• • • • 

31 Q Did you check with the ABC Board to deter¬ 
mine whether these people had the right to send 

whisky into the city? A No, sir. 

Q They had to get permission to send whisky into the 
city, do they not? A They have to have a permit. 

Q And you didn’t check the ABC Board either? A 
No, sir. 

• • • • 

33 Q Now, this Hamilton Hotel meeting, the occa¬ 
sion of that was that the whisky wasn’t being deliv¬ 
ered in conformity with the contract, and Mr. Stein 

34 and Mr. Ney called some of the retailers together 
for the purpose of determining what to do to pro¬ 
tect the retailers; isn’t that right? A Yes, sir. 

Q And they got you fellows down there, and he told 
you that he had made an investigation and didn’t like the 
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way things were going out there in Chicago? He told you 
that, didn’t he? A Yes; I heard that quite often from 
Stein-Ney; surely. 

Q I am talking about this meeting. A He could have 
said it 

Q Well, the purpose of the meeting was to tell you 
what was going on in Chicago to determine what should 
be done about it; isn’t that correct? A The purpose of 
the meeting was to see what we could do to salvage any¬ 
thing that was left. 

Q Would you say they were trying to help do that? 
A That was his apparent purpose; yes, sir. 

Q And he told you at that time that he had made a 
personal investigation recently and had determined that 
he didn’t like some of the things that were happening in 
Chicago? A Well, he had told us that even before that 
meeting. 

Q In other words, everything that he told you at that 
meeting or before that, was that subsequent to the time 
that you entered into the contract, that he ascer- 

35 tained these facts or learned these facts? A That 
is right. They were developing right along. 

Q Then you didn’t mean to give the impression that 
he told you he knew it at the time that you signed the con¬ 
tract? A No, I didn’t mean that. 

• • * • 

36 Q On December 5, 1946, you granted to Ferdi¬ 
nand Ney and Jerome B. McKee, who is president 

37 of the District Retail Liquor Dealers Association, 
your power of attorney to prosecute any claim that 

you might have against the North American Distributing 
Company, Traders International, and Biscayne Distribut¬ 
ing Company in the amount of $8172, and initiate any 
action in any court necessary for the collection thereof, to 
compromise the claim, and accept payment in your behalf, 
and that by this instrument you granted and gave to Ney 
and McKee full authority and power to be an attomey-in- 
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fact and do all acts necessary and incident to the perform¬ 
ance and execution of the powers; isn’t that correct? A 
Yes. 

Q So that actually, Mr. Treger, you could not have 
felt at the time that they misled you if you gave them 
these rights? A Well, we gave Mr. McKee the right to 
go along with Mr. Ney, but we didn’t trust Mr. Ney any 
further. 

Q Oh, I see. But you had Mr. McKee go along because 
you didn’t trust Mr. Ney, but you also gave him the same 
power to do the things you gave to Mr. McKee? A To 
work jointly, yes. I added Mr. McKee’s name in there. 

Q If you didn’t trust Mr. Ney, why did you have 
38 him in there at all? A Well, he was the one that 
seemed to know what to do about it. We didn’t 
know whether he was representing us or not. 

Q But you never filed suit in Chicago against these 
people? A No. 

Q You know, as a matter of fact, they are still in 
business? A No, sir, I don’t. 

Q And you have never revoked this power of attorney 
dated December 5,1946, have you? A Not that I know of. 

Q The first shipment of whisky that you got actually 
did come from Baltimore and from the Montebello Com¬ 
pany in Baltimore? A I believe it did. 

• • • • 

BY ME. LASKEY: 

40 Q Mr. Treger, in the course of cross examina¬ 
tion by Mr. Lichtenberg he asked you, if I recall 
correctly, why you didn’t call Chicago and ask about 
North American Distributing Company, and why you 
didn’t call Chicago and ask about Traders International, 
Inc., and why you didn’t call them, and I think Mr. Lichten¬ 
berg asked you if you did call, and your response was that 
you didn’t, and he also asked you if you had sent for a 
credit report on these people. 

I am now asking vou whv vou didn’t ? 
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MR. LICHTENBERG: I object. 

THE COURT: If he asked that on cross examina¬ 
tion, you cannot repeat it. 

MR. LASKEY: My understanding is, he asked 

41 not why, but if he did it or got it. 

I now ask you, Mr. Treger, why you didn’t make 
these calls or ask for that credit report? 

MR. LICHTENBERG: He has already answered. He 
said he trusted Stein and Ney. 

MR. LASKEY: If that is it—I didn’t understand it 
that way. 

THE COURT: If he said that. 

MR. LICHTENBERG: That is what he said. 

MR. LASKEY: If you will agree that is the response, 
I am satisfied, Mr. Lichtenberg. 

MR. LICHTENBERG: That was the response. 

• • • • 

Q What was, insofar as you recall, the exact 

42 question and the exact answer? A The question 
was why they had dealt with such people as it was 

developing that they had dealt with, and that was when 
Mr. Ney replied that they were racketeers, and they were 
the only people you could get whisky out of in those 
days. 

• • • • 

43 Recross Examination 

• • • • 

45 Q And he answered? A Why in the hell he 
didn’t find out all this before this thing happened, 
and that is when he replied, that they are black market 
racketeers, and that was the only people we can get whisky 
out of today. 

• • • • 


46 


Alfred S. Bernstein 


27 A 


Direct Examination 

• • • • 

Q I will show what has been marked as Plain- 
47 tiff’s for identification No. 1 and ask you if you 
are familiar with the label appearing on that bottle? 
A I am. 

• • • * 

MR. LICHTENBERG: If you are attempting to prove 
ownership of the label, we will concede that. 

MR. LASKEY: That Montebello owns it and it is 
registered in the Patent Office? 

MR. LICHTENBERG: Yes. 

• • * • 

49 BY MR. LASKEY: 

Q Mr. Bernstein, showing you Plaintiff’s No. 10 
for identification, I ask you what that is? A It is a 
letter I dictated to the North American Distributing Com¬ 
pany, attention of Mr. Theodore N. Vombrack, Sr. 

Q And a letter bearing the signature Theodore Vom¬ 
brack, marked Plaintiff’s No. 11, can you identify that? 
A Yes, sir. It is a letter that I received from Mr. 
Vombrack. 

• • • • 

50 Q Now, at the time of the exchange of that cor¬ 
respondence, did you authorize the North American 

Distributing Company or Traders International or Stein- 
Ney Company in Washington to use the trade name Camel? 
A No, sir. 

• • • • 

51 Q Will you please identify briefly these docu¬ 
ments as records of your company? Is that cor¬ 
rect? A That is correct, sir. 

Q Do they show the whiskey and spirits received by 
you from North American or Traders International? A 
That is right. 
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Q Do they represent all the whiskey and spirits re¬ 
ceived by you from them? A I believe so. I believe they 
do, sir. 

MR. LASKEY: I will ask to have them marked in one 
group. 

He is your witness, Mr. Lichtenberg. 

Cross Examination 
BY MR. LICHTENBERG: 

Q You gave permission, did you not, Mr. Bernstein, 
to the Traders International to use the Camel label on 
1,000 barrels of bottled whiskey, did you not? A I be¬ 
lieve the agreement did cover something like that. I don’t 
know whether it was to be for a thousand barrels. 

Q But that was the agreement? A The agreement 
was for a thousand barrels originally but that was 
amended. 

Q Now, how many cases of whiskey, with what- 
52 ever you do with whiskey when you put it in bot¬ 
tles—how many cases would that amount to? A 
About 40,000 cases? 

Q 40,000 cases? A Yes, sir. 

(Thereupon a group of papers were marked Plaintiff’s 
Exhibit No. 12 for identification.) 

BY MR. LICHTENBERG: 

Q Did these gentlemen from Traders International or 
from the other company tell you that they had been trying 
to negotiate with you in connection with this matter be¬ 
fore? A Well, they didn’t say that. 

We sent out the letter because we had received informa¬ 
tion that they were purporting to sell Camel whiskey. Of 
course, as long as we were the owners of the brand name, 
we looked askance at that type of work. 

Q As a matter of fact, you did bottling? A Yes, we 
do bottling. 

Q And they sent you whiskey and you did bottle? A 
Yes, sir. 
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Q They actually sent whiskey? A They sent the 
whiskey that is represented by those bills. 

Q Do you have any bills prior to this batch you 

53 just gave us? A No, sir. 

Q There are no other bills ? 

• • • • 

Q If I had a couple of barrels of whiskey and wanted 
to bottle it, I could use your trademark provided I let 
you bottle it? A The only thing you could do was to 
send me the whiskey and I could bottle it for you. 

Q Would you put your trademark on it? A I would 
put a Camel label on it 

* * * * 

54 Q Did Mr. Vombrack have a license, that is, his 
company have a license when he asked you about it? 

A Yes, he said he was the owner of so much whiskey, 
and he was asked about these circulars purporting to sell it. 

Q In fact, there was whiskey? A He had circulated 
some sort of price list for blended whiskey, purporting to 
sell blended whiskey, and at that time I had no idea 
whether or not he had complied with all the Federal regu¬ 
lations regarding the sale of whiskey. 

Q But these circulars were sent out in connection with 
whiskey you were bottling? A Yes, sir. 

Q And that was circularized to many retailers as well 
as many brokers? A It circularized many wholesalers 
and at least two retailers in the District of Columbia. 

• • • • 

59 Theodore Shapiro 

• • • • 

Direct Examination 

BY ME. LASKEY: 

Q Theodore Shapiro. 

• • • • 
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Q And you are engaged in the retail liquor business 
here in Washington? A Yes, sir. 

• • * • 

Q Directing your attention to the month of De- 
60 cember, ’46, did you have occasion to attend a meet¬ 
ing at which Mr. Stein and Mr. Ney were present 
in the Hamilton Hotel? A I was there; yes, sir. 

• • • • 

Q Do you remember one of the defendants making a 

statement? A Yes,Ido. 

Q Do you know which one made it? A Mr. Stein. 

Q And what was the statement? A It was as to the 
character of the people who we were doing business with 
in Chicago. 

Q What did he say with respect to that? A Well, one 
of the attendants at the meeting asked a question why 
the brokerage concern was doing business with these people 
in Chicago, that they had a shady reputation, and the 
statement was made it was the only kind of people 
62 they could do business with to secure liquor at that 
time, sir. 

Q That was Mr. Stein’s statement? A Yes, sir. 

MB. LASKEY: Your witness. 

Cross Examination 

BY MB. LICHTENBEBG: 

• • • • 

Q Now, at no time did Mr. Stein say that he knew that 
these people had a shady reputation during the time that 
they commenced dealing with them, did he? A The only 
statement that was made was at the same meeting. 

Q At the same meeting? And that was six months 
after the contract had been entered into? A That is 
correct. 
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64 Q I am directing you Mr. Shapiro, to a deposi¬ 
tion which was taken in my office when Mr. Barker took 
your deposition on April 2, 1948, when this question was 
asked: “Since this Camel deal, have you continued to 
deal with Stein-Ney? 

“Answer: Yes, I bought merchandise from 

65 them.” 

Is that correct? A Yes, sir. 

Q * ‘ Question: Up to the present time ? 

‘ * Answer: When available. ’ ’ 

Is that correct? Did you so testify? A Yes, sir. 

MR. LICHTENBERG: That is all. 

• • • • 

66 Samuel Harry Slavitt 

was called as a witness for and in behalf of the 
plaintiff, and being then and there duly sworn by the Dep¬ 
uty Clerk of the Court, assumed the witness stand and, 
upon examination, testified as follows: 

Direct Examination 
BY MR. LASKEY: 


• • • • 

Q Did you have occasion during the year 1946, in the 
month of December, to attend a meeting at the Hamilton 
Hotel at which the defendant Ferdinand Ney and William 
Stein were present? A Yes, sir. 

Q On that occasion was there any discussion con- 
67 ceming the contract for the purchase of Camel 
whiskey? A Yes, sir. 

Q Was there any discussion as to the character of the 
individuals who were selling that whiskey? A Yes, sir. 

Q And did Mr. Stein or Mr. Ney make any statement 
with respect to the character of those people? A Mr. 
Ney. 

Q And what did he say and in response to what ques¬ 
tion did he make his statement? 
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* • * • 

THE WITNESS: I asked him if he knew who he was 
dealing with, and he said he did, and the question came 
out, it came by the fact— 

BY ME. LICHTENBERG: 

Q (Interposing) What did Mr. Stein say? A He 
knew one of them was a crook. 

• • • • 

68 Cross Examination 
BY MR. LICHENBERG: 

Q Did he also say that he ascertained that one of them 
was honest? A Yes. 

• • • • 

Q And this meeting that you were referring to was the 
end of a group of meetings, wasn’t it? A Yes, sir. 

Q And that was aproximately just around Christmas 
time, ’46? A Approximately. 

Q And you know he also told you that he had re¬ 
quested Mr. McKee, the executive secretary of the Retail 
Liquor Dealers Association to go to Chicago with him and 
investigate to determine whether or not anything could be 
salvaged for the customers? A Yes, sir. 

• • • • 

69 Q You have done business with them a long time, 
haven’t you, that is, with Mr. Stein and Mr. Ney? 

A Well, I have been in business 15 years. 

Q And you have done business with them during that 
15 year period? A Yes, sir; uh-huh. 

Q As far as you are personally concerned, you didn’t 
think Mr. Stein or Mr. Ney had any intention of 

70 defrauding you or any of the other dealers; isn’t 
that correct? A I would like to reserve that ques¬ 
tion. 

Q Well, is it correct or isn’t it? A I would not want 

to saw 
» 
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Q Didn’t you testify on April 2, 1948, in mv office in 
the National Press Building? A Yes, sir. 

Q And this question was asked by Mr. Barker: So 
far as you are personally concerned, you didn’t think that 
they had any intention of defrauding you or any other 
dealers? And you answered: Frankly, no. 

Didn’t you so testify? 

BY THE COURT: 

Q Answer the question. Did you or did you not so 
testify? A Yes, sir; apparently so. 

* • • • 

74 Ferdinand M. Ney 

• * * • 

BY MR. LICHTENBERG: 

Q The name of this witness. Your Honor, is 

75 Ferdinand M. Ney. 

Mr. Ney, you are one of the defendants in this 
case and during ’46 were a partner with Mr. William 
Stein in the partnership business of Stein-Nev Company? 
A That is right, sir. 

Q And your place of business is 945 Pennsylvania 
Avenue, Northwest? A That is right; correct. 

Q Now, what business were you and Mr. Stein in? A 
The whiskey brokerage business. 

Q And will you tell us of what that business comprises? 
A It comprising of representing different distillers and 
securing whiskey in bulk and having it bottled, and selling 
it to dealers in the District of Columbia. 

Q You were in 1946 licensed by the Alcoholic Beverage 
Control Board of the District of Columbia? A I was. 

Q In order to sell alcoholic beverages to local retailers, 
is it necessary to get permission and approval from the 
Alcoholic Beverage Control Board of the District of Co¬ 
lumbia? A It is. 

Q And isn’t it a fact in order to get such approval or 
a permit from the A. B. C. Board, it must appear that 
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there is no such merchandise available in the Dis- 

76 trict of Columbia? A Bight, sir. 

Q Now, in June and July and August, 1946, was 
Camel whiskey available for purchase in the District of 
Columbia, to your knowledge? A You say, June, July 
and August? 

Q Yes. Let us say in .June and July, ’46? A About 
the middle of June it became available. 

Q Was there any wholesaler in the District who had 
the merchandise available? A No, sir. 

Q And isn’t a fact that the retailer can only purchase 
from a local wholesaler the merchandise that is available? 
A Correct, sir. 

Q And are only permitted to purchase merchandise out 
of this jurisdiction by permit with the A. B. C. Board if 
that merchandise is not available locally? A Yes, sir. 

Q You testified that Camel brand wasn’t available from 
any wholesaler in the District? A That is right. 

Q Now, around June, ’46, did you have occasion to re¬ 
ceive a circular from the North American Distributing 
Company? A I did, sir. 

Q Do you know whether that circular was gen- 

77 erally circularized in the District of Columbia among 
wholesalers, brokers, and retailers? A The circu¬ 
lar was sent to wholesalers and brokers throughout the 
United States. 

Q Now, as the result of receiving one of such circulars, 
what did you do? A I read the circular and operating 
as a broker to secure whiskey, we would immediately run 
down every source. 

Q As a result of obtaining this source, what did you 
do? A I called on the telephone to Chicago. 

Q Did you know the North American Distributing peo¬ 
ple at all? No, sir. 

Q Did you know Traders International, Incorporated? 
A No, sir. 

Q As a result of that telephone conversation, what in- 
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formation did you receive! A I first asked the question, 
what was the name brand of the whiskey available, and 
they told me Camel, and being that Camel was in demand 
in the District, I said I was very much interested. 

He said: How many cases — 

BY MR. LASKEY: 

Q Who said that! A Mr. Vombrack. 

• • • # 

78 A Mr. Vombrack. He asked me how many cases 
would I be interested in, and I said: From 5,000 or 

better a month. 

He said: I advise you to come to Chicago right away 
and sit down and talk this matter over as I am receiving 
contracts from all over the United States, and if you are 
interested come out at once. 

Q Did you go to Chicago? A I left on Friday after¬ 
noon on the Liberty Limited. 

Q Did you see this gentleman whom you referred to! 
A I arrived in Chicago on Saturday morning, approxi¬ 
mately about 9:30. 

• • • • 

BY MR. LICHTENBERG: 

Q Can you fix the date? It was Friday that you left? 
A Approximately, let us see, June 20th — about June 
25th was on Monday and that is when I started to take the 
deposits. It was the Friday before that. 

Q The Friday before June 25th? A Yes, sir. 

Q And did you go to the office of the North American 
Distributing Company? A I did. 

79 Q What kind of office did they have? A They 
had three rooms, a reception room and two private 

offices. 

Q Was that well furnished or badly? A Furnished 
very well. 

Q Did they have the name of the company on the door? 
A Yes, sir, had the name of the company, and the whole¬ 
sale liquor dealer information on the front door. 
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Q Were they licensed in the State of Illinois I A Yes, 
sir. 

Q Do you know whether they had an PDI basic permit 
from the Alcohol Tax Unit? A Yes, sir. 

Q From the Federal Alcohol Administrator of the Al¬ 
cohol Tax Unit? A Yes, sir. 

Q Isn’t it required that a basic permit be issued by the 
Treasury Department, Alcohol Tax Unit, in order to sell 
merchandise in larger quantities than one case? A That 
is correct. 

Q "Was there anything that you saw that would indi¬ 
cate to you that these people were crooks? A No, sir. 

Q Did they show you their record of the barrels 

80 of whiskey that they claimed they had? A They 
did, sir. 

• • • * 

Q What else did they show’ you or what else did you 
say to them? A After going into conference with them, 
of course, after that they told me they had quite a few* con¬ 
tracts to secure this whiskey, and they said what did I have 
to offer, and I told them: I can represent the dealers in 
the District of Columbia, but I said: Before we go into 
this deal, there are a few questions I want to ask. 

I asked: Do you own this whiskey? And Mr. Vom- 
brack and Mr. Amopolin assured me at that time that they 
owmed that whiskey and showed me a typewritten list of the 
dates of distillation dates of each grade of whiskey that 
they owned. 

Q Was that barrelled whiskey? A It was in the bulk 
barrels. 

Q Now, after that conference did you go back to Wash¬ 
ington? A Yes, sir. 

Q But before you got back to Washington, you made 
arrangements as to your compensation? A I made 

81 arrangements with them, with the contract, in which 
I had to get so much money out to Chicago by a cer¬ 
tain date. 
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Q i hand yon here a letter from Traders International, 
Incorporated, addressed to your company and ask you if 
this letter concerned the result of that conference? A 
This was written in Chicago and given to me as my con¬ 
tract. 

MR. LICHTENBERG: May I have this marked De¬ 
fendant’s No. 2? 

(The document was marked Defendant’s Exhibit No. 2 
for identification.) 

BY MR. LICHTENBERG: 

Q Now, Mr. Ney, was whiskey easy or hard to get dur¬ 
ing this period in the District of Columbia? A Very 
hard to get. 

Q What did you do after you got back to Washington? 
A When I arrived back home, I came to the office, and the 
stores didn’t open until 10 o’clock, and I made approxi¬ 
mately 10 or 12 calls to the retail liquor dealers, some men 
that were using Camel, and told them that the Camel con¬ 
tracts were available. One man, a Mr. Morris Hechtman, 
who was purchasing agent for a group of 20 stores, asked 
to buy the full — 

• • • • 

82 Q Now, Mr. Ney, you made these various tele¬ 
phone calls to dealers. Was that or was it not the 

usual procedure when you obtained a source of supply of 
this merchandise? A Yes, sir. 

Q It was? A It was the usual procedure to call them 
and tell them we had so much and to come down to the of¬ 
fice and bring a blank check with them. 

Q Had that been done on many occasions before? A 
Every occasion before. 

Q And prior to the time you had any relationship with 
Traders International? A Yes, sir. 

83 Q Did you call Mr. Treger, the plaintiff in this 
case? A I presume I did, sir. 

Q As the result of that telephone conversation, did he 
come to your office? A He did. 
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Q You had a conversation with him there concerning 
this transaction? A I did. 

Q He did come to your office? A He did. 

Q Who was present? A In the office? 

Q Yes. A Mr. Stein and myself. 

Q And Mr. Treger? A Yes, sir. 

Q Will you tell us what transpired? A Well, to be 
frank, we didn’t have to do any selling. We just told him 
there was Camel whiskey available and to write his own 
ticket, and he said: Can I get so many cases a month? 
And I said: First come first served. Do you want to 
write your check out for $10 a case deposit? 

There was no argument. There didn’t have to be, and 
he wrote a check, and he was so glad to get it. 

Q Did he tell you how many cases he wanted? 
S4 A Yes. 

Q Did he ask you concerning the financial re¬ 
sponsibility of the people involved? A No questions 
asked. 

Q Did you tell him what company was selling the 
whiskey? A Yes, I told him the name of the company. 

Q And he made out the check at that time to the North 
American Distributing Company? A Yes, sir. 

Q Is that when he asked for that 600 cases at 100 a 
month? A Yes, sir. 

Q I hand you, Mr. Ney, Plaintiff’s Exhibit No. 3 and 
ask you if that is the check that was given you by Mr. 
Treger as a deposit? A Yes, sir, and the writing on the 
bottom here, deposit on 600 cases of Camel, that is my 
handwriting. 

• • • • 

85 Q Now, as a result of obtaining this order from 
Mr. Treger, this contract was signed, was it not, 
which is Plaintiff’s Exhibit No. 2? A This wasn’t at the 
time the check was given to me. 

Q Well, how soon after that? A These contracts were 
in the form of being printed, and he wrote the check as a 
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deposit, which we told him had to be in Chicago by such 
and such a date, and these forms w^ere sent to our office 
and we filled them in. 

Q Who sent them? A Traders International. We 
filled them in according to their agreement, sent them 
through to the dealers, who signed them, and sent them to 
Chicago after signature. 

Q Now, then, after you received the check this contract 
was mailed to Mr. Treger? A Yes, sir. 

Q And then returned to you? A Yes, sir. 

Q And then you sent it to Chicago? A Yes, sir, 1 did. 

Q Now I hand you Plaintiffs Exhibit No. 4, which is a 
check made payable to Traders International for the sum 
of $2700. When did you receive that check, if you recall? 
A Approximately around the date of June 21st or 
23rd. 

86 Q June? A July. 

Q Now, what was this check for? A When the 
shipment was ready to go, we sent a bill out to him, telling 
him that the first allocation was ready, and it was so much 
minus the $10 deposit, and they made a check payable to 
the company. 

Q So that this check represents the cost of the first 
shipment less the deposit he made, the $10 deposit per 
case? A That is right, sir. 

Q Now, you received, you obtained this check, did you 
not, sir, when you received, or when Mr. Treger received 
the permit for the importation? A That is right, sir. 

Q And would you state, sir, what was the date that the 
permit was issued by the A. B. C. Board? A Issued on 
July 22,1946. 

Q And what is the date of Mr. Treger ’s check? A 
July 22,1946. 

Q Now, this permit would not have been sent for deliv¬ 
ery until it had been issued by the A. B. C.? A That is 
right 

Q But you received the check subsequent or at the time 
of the issuance of the permit? A That is right. 
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Q Mr. Ney, this check, the first check of $6,000 

87 and the second check of some $2700, you didn’t re¬ 
ceive any of that, of the proceeds of those checks? 

A No, sir. 

Q Under the terms of your agreement with North 
American, you were to receive payment or commission 
upon completion of delivery; isn’t that correct? A That 
is right. 

Q Did you receive payment of the commission for the 
actual merchandise delivered from North American Dis¬ 
tributing Company? A For the first month’s delivery. 

Q In other words, the merchandise actually delivered, 
you received payment? A No; only on the completion of 
the first complete month’s delivery. 

Q You didn’t get this until the first month’s delivery 
to all of the retailers had been accomplished? A Eight, 
sir. 

Q And then got paid? A Yes, sir; for the first month 
only. 

Q Were you paid on any deliveries on the second 
month? A No. 

Q There were deliveries made on the second month? A 
Definitely, sir. 

Q Did you tell Mr. Treger that you had unlimited 

88 -quantity of Camel brand merchandise? A No. 

Q Did you tell him that he could have as much 
of it as he wanted that was available? A Due to the fact 
that Mri Treger had been dealing at the office, we gave 
them a preference and let them buy a little heavier than 
other people. 

Q But you didn’t say that there was unlimited quantity 
available? A That is right. 

Q When you told Mr. Treger that there was required to 
be a deposit of $10 a case — that was the requirement 
placed on you by North American Distributors; isn’t that 
correct? A That is right, sir. 

Q And that contract that Mr. Treger subsequently 
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signed contained that provision, didn't it? A That is 
right, sir. 

Q Did you believe that Traders International had the 
right to bottle this bulk whiskey as Camel at the time that 
you were selling it? A I did. 

Q And the first shipment was delivered with the Camel 
label? A Yes, sir. 

Q Did you know that the arrangements hadn’t 

89 already been made — A (Interposing) Definitely 
not. 

Q You didn’t let me finish my question. 

Did you know that arrangements hadn’t been made with 
the Montebello Company for the right to use this label? A 
No. 

Q Did you tell Mr. Treger that this merchandise was 
immediately available? A No, sir. 

Q Did you tell Mr. Treger that the Traders Interna¬ 
tional and the North American Distributors were finan¬ 
cially responsible and dependable? A No, sir. 

Q Did you think that they were? A I did. 

Q Did you believe on October 3,1946, that whiskey was 
being bottled for the Traders International? A I know 
it was. 

Q You know it was? A Yes. 

Q And when you told that to — well, did you tell that 
to Mr. Treger ? A At that time, yes, I told him. 

Q Were deliveries being made in October of 1946, 

90 to your knowledge? A I can’t — October? 

Q Yes, if you know, if you remember. A In the 
first part of October, I say “Yes.” I guess I can’t re¬ 
member when it was stopped, but it was stopped around 
the latter part of October, that they stopped shipping. 

Q Do you know as a fact that deliveries for the second 
shipment were being made? A Yes, sir. 

Q Did there come a time when you ascertained that 
merchandise was not being delivered? A Yes, sir. 

Q And as a result of that information, what did you do 
after that? 
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• • • • 

A Possibly around the first part of October, I was in 
Louisville, Kentucky, and I called my office on the phone, 
and Mr. Stein told me that he called Baltimore, and the 
deliveries on the second allocation wasn’t coming forward. 

Q Well, did any of it get in? A There was some de¬ 
livered already,-but there was certain lots on that shipment 
wasn’t coming out. 

Q Just let me interrupt you. When you say he 

91 called Baltimore, what do you mean by that? A 
He called Montebello. 

Q Montebello was the company that was bottling the 
Camel? A That is right. 

Q Proceed. A So I got on the plane and went to 
Chicago. 

Q Stop right there and I will ask you this question. 
About when did you find out that shipments weren’t com¬ 
ing in for delivery to the dealers? A Around the first 
part of October. 

• • • • 

92 Q What did you do when you ascertained that 
merchandise was not being delivered? A I told 

Mr. Stein I was going to Chicago that night, and I arrived 
in Chicago unexpected, and there is three partners, Mr. 
Vombrack, Mr. Amopolin, and an attorney by the name of 
Mr. Topper. 

Q And they are the ones that owned this company? A 
That is right, and I got the three men together and talked 
to them, and I told them I was in Chicago and I must have 
an understanding, or I was going to hire an attorney and 
proceed legally against them. 

As the result of that conference, there was a letter that 
was signed by Mr. Arnopolin and Mr. Vombrack, giving 
me specified dates of delivery, and I came home with this 
letter and again assured the retailers I had the letter and 
showed it to quite a few that everything was all right. 
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Q As the result of this letter you notified the re- 

93 tailers that they were going to get merchandise? A 

• That is the reason I sent the memorandum out with 
the orders. 

Q At that time did you tell them Traders International 
was going to comply with their agreement? A I defi¬ 
nitely did. 

# * • • 

94 Q And after coming back from Chicago, did 

• Traders International comply with the agreement or 
their representations to you that the merchandise would be 
delivered, as set forth in the letter of October 12? A 
Some of it was and some of it wasn’t. 

Q When you ascertained that some of it wasn’t, what if 
anything did you do? A Well, after a number of tele¬ 
phone calls to Chicago, and I spoke to Mr. Topper, the at¬ 
torney. 

Q Who is the attorney? A He is a partner, the attor¬ 
ney for Traders International. 

I was very much disturbed that this contract 

95 wasn’t fulfilled, and about that time there was a 
meeting in Mr. Jerry McKee’s office. 

Q Who is Mr. Jerry McKee? A He was executive 
secretary of the Retail Liquor Dealers Association. 

Q That is of the District of Columbia? A Yes, sir, 
and there was some 20 men present. 

Q Were you present? A Yes, sir. 

Q Was Mr. Treger present? A I can’t remember, 
and we went over the contract, and I told him what I had 
done on this point. That is the first time Mr. McKee was 
in a conference or anything with us at all, as he represented 
some of his members had these contracts. 

The day before election, in the first part of November, 
Mr. Arnopolin and Mr. Vombrack and Mr. Topper flew in 
from Chicago, and there was a conference at the Willard 
Hotel between them, the three gentlemen, Mr. Stein and 
myself and Mr. McKee, and after a heated discussion, the 
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three men assured us three that all difficulties had been 
cleared away, that the mismanagement has been corrected, 
and everything was going along to fulfill the contract of 
October 12th. 

Q Did they leave Washington then? A They had to 
go to Chicago and vote. Because it was the day before, 
I remember it, because it was the day before elec- 

96 tion. 

Q After that conference, did they comply with 
the tenns of the contract ? A No, sir. 

Q What was the next thing that happened? A The 
next thing, approximately about — well, after that, we 
were calling on the phone back and forth between Chicago 
and Washington. 

Q Who was paying for all these calls? A My office 
was. 

Q All right, sir. Proceed. A And we received a let¬ 
ter one day announcing — 

MR. LASKEY (interposing): Just a minute. The let¬ 
ter is the best evidence. 

THE WITNESS: You have it there. 

BY MR. LICHTENBERG: 

Q Who was it from? I will get the letter. A It was 
from the Traders International or from a company by the 
name of Biscayne. 

Q While we are looking for that letter, as the result of 
that letter, what did you do? A As the result of that, we 
called Mr. McKee on the phone, and Mr. McKee and myself 
went into discussion. We didn’t like it, why a new com¬ 
pany was taking over the old company. 

97 Q Well, we better find the letter. 

Is that in your file or the Post Office Department 
file ? A In the Post Office Department. 

Q Had you sent it to the Post Office Department? A 
Yes, sir. 

Q Without telling us about it, is this the leter you are 
referring to? A Yes, sir. 
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Q All right. Now, did you receive this letter from Mr. 
Topper, who was one of the officers and counsel for Trad¬ 
ers International? A I did, sir. 

MR. LICHTENBERG: May I have this marked as De¬ 
fendant’s Exhibit 4 for identification? 

(The document was thereupon marked Defendant’s Ex¬ 
hibit No. 4 for identification.) 

MR. LASKEY: I can’t see the materiality of that let¬ 
ter. 

THE COURT: What is it? 

MR. LASKEY: I object to it on the basis it is imma¬ 
terial to the issues here. 

MR. LICHTENBERG: I offer it to show good faith in 
this transaction, Your Honor (handing a document to the 
Court). 

Your- Honor, this leads up to the conference with the 
retail liquor dealers. 

THE COURT: I sustain the objection. 

98 MR. LICHTENBERG: Very well, Your Honor. 

* • • • 

Q Did you have any conference at which time Mr. Tre- 
ger was present and Mr. Slavitt was and Mr. Shapiro? A 
Yes. 

Q Tell us about this conference. A After our 

99 trip to Chicago, we came back to Washington. Mr. 
McKee and myself went to Chicago. 

MR. LASKEY: This again is not responsive. 

THE COURT: You asked him about the conference. 

BY MR. LICHTENBERG: 

Q I withdraw the question. 

• • • • 

100 Q Now, let me ask you this first: Prior to the 
time you went there, did you receive powers of at¬ 
torney from various retailers to take such action, that you 
and Mr. McKee take such action as you deemed advisable 
for the protection of the interest of the retailers? A Yes, 
sir. 
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Q I hand yon Defendant’s No. 1 for identification and 
ask you, sir, if that is the power of attorney that you and 
Mr. McKee received from Mr. Tregerf A Yes, sir. 

Q And I hand you here a group of other powers of at¬ 
torney and ask you, sir, whether those powers of attorney 
were given to you by various retailers to represent them 
in the matter in which they had claim against Traders In¬ 
ternational ! A That is right. 

MR. LICHTENBERG: I offer in evidence at this time 
the power of attorney which is Defendant’s No. 1 for iden¬ 
tification. 

THE COURT: It has already been read in substance? 

MR. LICHTENBERG: Yes, I think it has. 

MR. LASKEY: I have no objection, Your Honor. 
101 THE COURT: It may be admitted. On cross 
examination of the plaintiff it was read in substance. 

(Thereupon the document previously marked for identi¬ 
fication was received in evidence as Defendant’s Exhibit 
No. 1.) 

BY MR. LICHTENBERG: 

Q Now, what investigation did you or Mr. McKee make 
in Chicago ? A After the contract was signed in Chi¬ 
cago, which you have a copy of? 

Q That is the October 12th contract? A No; the De¬ 
cember contract. It is in the blue legal folder there. I 
don’t think it is in the Post Office Department file. 

Q But that was the agreement made subsequent to your 
conference in Chicago, wasn’t it? A No; before the 
meeting of the retail liquor dealers. 

Q Well, before we get to this, what investigation did 
you and Mr. McKee make in Chicago? A With the Al¬ 
cohol Tax Unit investigator and myself we went into the 
books and the whole operations of Traders and North 
American. 

Q And as a result of your investigation there you 
came back to Washington with Mr. McKee? A That is 
right. 
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102 Q What did you report then to the retail liquor 
dealers! 

MR. LASKEY: Is this the December meeting! 

MR. LICHTENBERG: Yes. 

THE WITNESS: I wrote to them and I told them there 
was a lot of mismanagement, that this thing could work 
out, and we thought that all the people could recover their 
money if it would be a cooperative plan whereby we would 
take the bulk whiskey that remained in the company. 

BY MR. LICHTENBERG: 

Q Did they still have bulk whiskey there! A Yes, sir; 
take the whiskey that remained in the company and bottle 
it up, and the profit off of that would be divided among 
these men, to allow them so much per case for each case 
until they used up the deposit they had out. 

Q This was a new proposal made after the breach of 
the October 12 contract! A Yes, sir. 

Q Now, there was testimony here today and yesterday 
that you said — one witness said you did and the other 
witness said Mr. Stein did, that you said one of the men 
involved with this Traders International was a crook. 

Did you make such a statement at one of the meetings! 
A I might have made it. I don’t think I used the word 
crook. I said one man might not be trusted. 

Q Did you know that he could not be trusted at 

103 the time that you originally sold this liquor? A 
No, sir. 

Q When did you determine that in your mind, that he 
could not be trusted? A Wlien I was in Chicago in my 
investigation in the first part of December. 

Q Now, did you employ counsel in Chicago to protect 
the interests of these various retailers? A I did. 

Q Was there a petition in bankruptcy filed against them 
to protect the interest of the creditors? 

MR. LASKEY: I object to this. We are getting be¬ 
yond the issues in the case. 
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THE COURT: He has gone into this fact. He might 
as well do that. 

Read the question. 

(The pending question was read by the reporter.) 

THE WITNESS: Yes, sir. 

BY MR. LICHTENBERG: 

Q Was that done pursuant to the powers of attorney 
that had been given to you, including Mr. Treger’s! A 
Yes, sir. 

Q What else did you do to protect the interests of these 
creditors? Did you go to the Post Office Department 
to ask them to make an investigation of using the 
mails — 

104 MR. LASKEY (interposing): I object. 

MR. LICHTENBERG: Wait until I finish the 

question. 

MR. LASKEY: It is objectionable as far as it has gone. 
THE COURT: He may specify the particular thing. 
BY MR. LICHTENBERG: 

Q Did the Post Office Department make an investiga¬ 
tion of the activities of the Traders and North American 
companies? A At my request, yes, sir. 

Q Did you submit all the documents in your possession 
and those that you could obtain for the Post Office inspec¬ 
tors? A I have; yes, sir. 

Q And some of these documents I have presented in 
evidence, are they in the Post Office Department file? A 
Yes, sir. 

Q And that matter is now under investigation? A 
Yes, sir. 

MR. LASKEY: Is that file here? 

MR. LICHTENBERG: Yes, we got it from the Post 
Office Department. They allowed us to have it for purpose 
of trial. 

• • • • 

105 BY MR. LICHTENBERG: 

Q Mr. Ney, do you know whether or not the Post 
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Office Department has completed its investigation? A 
The last letter I got from the Post Office Department says 
that the agent was investigating. 

Q You have a letter ? Let us get the letter. 

I hand you a letter and ask you if that is the last letter 
you got from the Post Office Department? A Yes, sir. 

MR. LICHTENBERG: May I have this marked? 

MR. LASKEY: I object to the letter as immaterial and 
irrelevant. 

THE COURT: I sustain the objection. 

MR. LICHTENBERG: Well, I offer it, and Your 
Honor sustains the objection? 

THE COURT: Yes, it is excluded. 

Q Now, Mr. Ney, after you made your original agree¬ 
ment to sell this merchandise with North American, I be¬ 
lieve you testified that as soon as you came back from Chi¬ 
cago you called up various dealers, and I believe you 
106 testified these dealers came to your office? A Yes. 

Q Did you keep a record of the purchases of the 
orders that were given to you? A Yes, sir. 

Q I hand you here a list or some documents and ask 
you if that is the list you made out at the time the pur¬ 
chases were made or the purchase orders were given to 
you ? A Yes, that is right; day by day. 

MR. LASKEY: Excuse me, Mr. Ney. We concedes 
that there were other contracts but we don’t think the de¬ 
tails are necessary, and we object to it as not pertinent. 

MR. LICHTENBERG: This is being offered to show 
during this time, due to the various people coming in, that 
they were very busy taking orders, and all this conversa¬ 
tion could not have taken place, and that is the purpose of 
offering it. 

THE COURT: I do not think it is material. 

MR. LICHTENBERG: I offer it. 

THE COURT: And it is excluded. 

• • • • 

Mr. Ney, in this case when you and Mr. McKee as attor- 
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neys in fact for these various retailers went to Chicago to 
investigate, did you determine Traders International 
107 still had some whiskey? A Yes, sir. 

Q And can you tell us about how much more they 
had that was in bulk? A There is a little slip of paper in 
there, a list of it, a little sheet of paper. 

Q Is this the list of the merchandise that they still had 
on hand? 

MR. LASKEY: When is this? 

MR. LICHTENBERG: On the trip with Mr. McKee 
in which he investigated the Traders International. 

THE WITNESS: Yes, sir. 

MR. LICHTENBERG: I would like this marked De¬ 
fendant’s for identification No. 5. 

(Thereupon a document was marked Defendant’s Ex¬ 
hibit No. 5 for identification.) 

MR. LICHTENBERG: I offer Defendant’s No. 5 in 
evidence (handing to Mr. Laskev). 

BY MR. LICHTENBERG: 

Q Who made this up? A We took it from the Fed¬ 
eral records, what you call the 52-A and B book records. 

Q Required to be kept by the Alcohol Tax Unit? A 
Yes, an inventory according to the Federal records. 

MR. LASKEY: I object to the exhibit as being 
10S immaterial and not being complete. It does not ex¬ 
hibit anything. 

THE COURT: I cannot understand you. 

MR. LASKEY: It does not exhibit from where it came 
or what it means. 

MR. LICHTENBERG: This is according to the wit¬ 
ness a list of the bulk merchandise still owned by Traders 
International at the time of the investigation in December. 

THE COURT: Who made up the list ? 

MR. LICHTENBERG: Mr. Ney says he took it from 
the books and records of the company (handing a docu¬ 
ment to the Court). 

THE COURT: I admit it. 
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(Thereupon the document previously marked for identi¬ 
fication was received in evidence as Defendant’s Exhibit 
No. 5.) 

MR. LICHTENBERG: Ladies and gentlemen, I am 
just going to give you the totals instead of reading the in¬ 
dividual items, and this is listed by age and number of 
barrels: 

8 years and 3 months, 10 barrels 
7 years and some months, 65 barrels 
6 years and a number of months, 192 barrels; 

5 years and some months, 241 barrels; 

And 4 years and a number of months, 318 barrels. 
BY MR. LICHTENBERG: 

Q Now, Mr. Ney, how many cases of whiskey is obtain¬ 
able from each barrel? A Under the formula that 
109 Camel was bottled, you can secure 75 cases for each 
barrel of whiskey. 

Q 75 cases? A Yes. 

Q Then, if there were 826 barrels, and I have computed 
it, Mr. Laskey, that would be 826 times 75, and that would 
be the number of cases of merchandise under that formula 
that could be available from that bulk whiskey? A That 
is correct, sir. 

Q And that means about — that would be a little over 
60,000 cases of whiskey; is that correct? 

MR. LICHTENBERG: That is all, Your Honor. 

Cross Examination 
BY MR. LASKEY: 

Q Mr. Ney, you had handled Camel whiskey prior to 
the contract with North American and Traders Interna¬ 
tional, had you not? A Yes, sir. 

Q Have you had the same label? A Yes, sir. 

Q And you saw on there that that label was the regis¬ 
tered trademark? A Yes, sir. 

Q With the United States Patent Office? A Yes, sir. 
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Q Did yon know who owned that label? A Yes. 

110 Q Who! A Montebello. 

Q Did you call Montebello at any time before ac¬ 
cepting the check for these deposits? A I sold Camel — 

THE COURT (interposing): Answer the question. 

THE WITNESS: No. 

• • • • 

Q Did you state on November 3,1947, in your letter to 
the Post Office Department that you had found out that 
Vombrack didn’t own the whiskey? A That is 

111 right. 

Q Then that list of warehouse receipts is not a 
list of warehouse receipts for whiskey owned by him? A 
When I used that expression, I meant that I found out Mr. 
Vombrack had the certificates in hock at a bank in Salt 
Lake City, and that is what I meant that he didn’t own 
them. He didn’t own them outright. There was money 
loaned against thein. 

Q To him? A No, not to him. 

Q Did he own them at all? A Yes, he technically 
owned them. 

Q What do you mean when you say in your letter that 
he only had an option? A To explain that to you, sir, it 
is this way: When Mr. Vombrack bought the company, he 
came into possession of whiskey in Salt Lake City, which 
he thought it owned, in that he had a deposit on the com¬ 
pany, and the whiskey receipts are left at a bank in Salt 
Lake City in escrow, and they were there, and when he 
paid the difference to the corporation, the whiskey would 
be released to Mr. Vombrack. 

Q Incidentally, you didn’t make any communication 
with the Post Office Department until after this suit was 
filed; isn’t that right? A No; before the suit was filed, 
sir. 

112 Q When? A I was with the Post Office De¬ 
partment in November in Chicago. 
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Q November of what year? A When the investiga¬ 
tion was. 

Q November, ’47 ? A That is right, sir. 

Q This suit was filed April 22, 1947; isn’t that correct? 
A No. Now, wait a minute. I may be wrong. 

’46, sir. I was in Chicago in ’46. I was in conference 
with the Alcohol Tax Unit and the Post Office Department 
at that conference at that time. 

Q Did you write the Post Office Department and make 
a formal complaint? A Not at that time; no. 

Q You never did write? A No. 

• • • • 

114 Q You had a conversation with Mr. Vombrack 
concerning the amount of the deposit, and you or he 

insisted it be raised to $10 a case? A That is right. 

Q Did you ask him what was to be done with that 

115 deposit? A No, sir. 

Q Did you ask him why he required such a large 
deposit? A Yes. 

Q What did he say? A Because it was being sold to 
retail liquor dealers and not wholesalers. 

Q And you were not putting out any money yourself? 
A I could not. 

THE COURT: Just answer the question. 

THE WITNESS: No. 

BY MR. LASKEY: 

Q You were not obligated on these contracts in any 
way, were you? A No, sir. 

Q But you were getting so much per case for every case 
sold, according to that letter? A So much a case. I for¬ 
get the exact amount. 

Q $1.15 on fifths? A That is right. 

• • • • 

118 Q Directing your attention to the occasion when 
Mr. Treger came to your office, he was the only one 
in there with you and Mr. Stein, was he not? A When he 
signed this contract? 
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Q Yes, sir. A No, sir. 

Q Who else was there? A According to the sheet of 
paper there, that day we signed up $99,000 of business, and 
35 or 40 retailers were in the office at that time on that day. 

Q They weren’t in there at one time? A Maybe two, 
three, or four. 

Q Who else was there on that occasion? A I don’t 
know. 

Q Didn’t you first testify that no one was present? A 
No. 

Q Except you and Mr. Stein and Mr. Treger? A No, 
I never said that. 

• • • • 

121 Q Are you the same Ferdinand M. Ney who on 
September 22, 1947, entered a plea of guilty to an 

indictment charging you with false and fraudulent income 
tax return for 1943? A Yes, sir. 

MR. LASKEY: I have no further questions. 

Redirect Examination 
BY MR. LICHTENBERG: 

Q Did you have any reason to take Mr. Treger’s check 
for that second shipment if you didn’t think the 

122 whiskey was going to be delivered? A I would not 
have taken the check if I thought that there was any 

doubt in my mind, that the delivery wasn’t going to be 
delivered. 

Q And you got no commission until the whiskey was 
actually delivered? A Not until the transaction was com¬ 
pletely completed. 

Q You make your living from this business? A I do. 
Q You make your living from selling merchandise to 
the retailers in the District of Columbia? A Yes, sir. 
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William Stem 

* • • • 

Direct Examination 

BY MR. LICHTENBERG: 

Q Your full name is William Stein; is that right? 

123 A Yes, sir. 

Q And you are a partner with Mr. Ney, are you 
not? A Correct, sir. 

Q In the liquor brokerage business? A That is cor¬ 
rect. 

Q Mr. Stein, directing your attention to about the 24th 
of June, 1946, were you present when Mr. Treger came to 
your office in connection with the purchase of Camel whis¬ 
key? A I was, sir. 

Q Was Mr. Ney there? A He was. 

Q To your best recollection, were there any other peo¬ 
ple there? A There could have been some sitting in the 
outer office possibly, but that I would not vouch for one way 
or the other. 

I know we had 30 or 40 people in that day, and that is a 
lot of people to serve in one day on those contracts. 

Q What was the conversation that took place between 
Mr. Treger, Mr. Ney, and yourself? A Mr. Ney served 
Mr. Treger in that particular transaction, and as in all 
other transactions and contracts he had with us, there was 
no question about ability to deliver any merchandise. 

Q Was any question asked by Mr. Treger concerning 
the financial responsibility and dependability of 

124 North American Distributing Company or Traders 
International? A Never. 

Q Was any statement made to him about an unlimited 
quantity of merchandise that was available? A Well, we 
had available — 

THE COURT (interposing): Answer the question. 

BY MR. LICHTENBERG: 

Q Was anything said about that at that time? A No, 
sir. 
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Q Was Mr. Treger told that the only basis on which 
they would sell merchandise for a $10 a case deposit to 
be made, to be paid on each monthly installment, depending 
on the number of cases delivered! A That was the ar¬ 
rangement made, sir. 

Q Was anything asked as to whether Traders Interna¬ 
tional or North American had the right to use the Camel 
name! A The information — 

THE COURT (interposing): Just answer the question. 

BY MR. LICHTENBERG: 

Q Was anything asked by Mr. Treger? A No, sir. I 
misunderstood the question. 

Q Did he ask whether merchandise was immediately 
available! Did Mr. Treger ask that question! A I be¬ 
lieve he did, sir. 

Q Did you get any of the money or did your firm 
125 get any of the money Mr. Treger paid! A No, sir. 

Q These checks were made payable to the Chi¬ 
cago outfit! A That is right, sir. 

Q Did you get your commission on the second check! 
A No, sir. On the second delivery! 

Q Yes. A No. 

Q You did get your commission on the first delivery! 
A Yes, sir. 

Q As far as the second delivery — 

AIR. LASKEY (interposing): There was no second 
delivery to Air. Treger. 

MR. LICHTENBERG: Referring to the second deliv- 
ervtobemade. We admit he never got it. 

BY MR. LICHTENBERG: 

Q You received no commission on that delivery! A 
Positively so. 

Q For that proposed delivery! A No. 

Q Was the amount paid by check to Traders? A Posi- 
tivelv so. 

Q Did you ever make a statement at any of the confer¬ 
ences with the retail liquor dealers that you knew that 



57 A 


the people in Chicago were crooks at the time that 

126 you started doing business with them? A For 
your information, I never addressed any — 

THE COURT: Read the question. 

(The pending question was read by the reporter.) 

THE COURT: Answer the question. 

THE WITNESS: No, sir. 

BY MR. LICHTENBERG: 

Q Did you ever make any statement at any of these 
meetings? A Never. 

• • * • 

Cross Examination 
BY MR. LASKEY: 

Q Did you talk to anybody at these meetings at all? A 
Well, there was quite a few members of the organization, 
Camel contract holders, and I may have spoken to them 
indirectly, but I never talked at any meeting. 

Q You made some statement at the meeting? A No, 
I never made any statement, other than talking after a 
meeting or so to the group, but I never made any state¬ 
ment from the platform, if that is what you mean, or the 
dais. 

Q Were you on the platform? A Yes, sir. 

Q Did you yourself make one of the phone calls to 
advise retail dealers that they could enter into these 

127 contracts? A Possibly. 

Q What did you tell them? A That we had 
just consummated an arrangement with a group in Chicago 
wherein they would supply us with a package that we had 
sold prior to this contract in Washington to a certain group 
of people, on an allocation basis. 

Q Didn’t you tell them that Camel whiskey was avail¬ 
able? A Well, I would not say that I used that term. 

Q Would you deny that you used it? A I don’t deny 
it but I don’t recall. 






5S A 


Q Isn’t it a fact that Mr. Treger did deal with your firm 
before on an open account, without deposit? A No, sir. 
Everything he purchased was paid for in advance. We 
have the records to show that. 

Q He did purchase Camel whiskey from you before? 
A Yes, sir, he paid for it prior and received it. 

Q Did you know Mr. Bernstein? A Yes, we have 
done business with him prior to this Camel contract. 

Q And you had done business with them selling Camel 
whiskey? A They were bottling for a concern in Phila¬ 
delphia called the Glenview’ Company, and the merchandise 
was shipped to the licensees in the District. 

Q You knew that Montebello was the only one 
128 that had the right to use that name Camel? A To 
the best of my knowledge, yes, sir. 

Q And did you call Mr. Bernstein or anyone connected 
with the Montebello Company before entering into the con¬ 
tract? A No. 

Q Are you the same William Stein who on September 
22, 1947, w’as convicted on your plea of guilty to an indict¬ 
ment charging you with false and fraudulent income tax 
return for 1943? A Yes, sir. 

• • • • 

Redirect Examination 
BY MR. LICHTENBERG: 

Q The Montebello Company bottled merchandise for 
various owners of bulk whiskey; isn’t that right? A That 
is right. 

Q And when you sold Camel whiskey, it could be sold 
for any number of wholesalers with the Camel label? A 
That is right. 
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129 Jerome B. McKee 

m • • • 

Direct Examination 
BY MR. LICHTENBERG: 

Q Your full name is Jerome B. McKee? A That is 
correct. 

Q Mr. McKee, you in 1946 were the executive secretary 
of the Retail Liquor Dealers Association? A That is 
correct. 

• • • • 

130 Q Mr. McKee, in the month of December, 1946, 
did you have occasion to meet with Mr. Stein and 

Mr. Ney and certain of the retail liquor dealers? A I did. 

Q How many trips to Chicago did you make as repre¬ 
sentative or attorney in fact for the retail liquor dealers? 
A Not as attorney. 

Q As attorney in fact. A Well, one. 

Q Was that before or after that meeting? A Before 
that meeting. 

Q Now, when did you go to Chicago? A Left on Sun¬ 
day, December 8th, and was there on the 9th, 10, and 
11th, and came back by plane on the 11th. 

Q And Mr. Ney was with you? A Yes. 

Q Mr. Stein wasn’t? A No. 

Q Did you confer with the officials of the Traders In¬ 
ternational and North American Distributing Company? 
A Not all of them; just one. 

Q Which one? A Mr. Vombrack. 

Q And was he is charge of operations at that time? 
A He was. 

131 Q Did you investigate to determine whether or 
not the company still had any bulk whiskey? A 

The information given to us, they had bulk whiskey in a 
bank under a collateral loan. 

Q Would that be in excess of 500 barrels? A It was 
502 or three barrels at the time I was there. 

• • • • 
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Q You knew that the company had a basic PDI permit? 
A I think it was on their door. The letterhead indicated 
that. I didn’t see it on the door but I was under the im¬ 
pression they did have a basic permit. 

Q And a basic permit is required to sell merchandise in 
large quantities? A That is right. 

Q What conversation did you have with Mr. Vombrack? 
A Very limited. It was mostly with counsel for his side 
and our side. 

Q You all engaged counsel? A That is right. 

Q And you had a general conference with that counsel, 
Vombrack, your counsel, and yourself? A Yes, sir. 

132 Q What took place in the conference? A Well, 
we tried to find out if anything was going to be done 

to conclude the contracts on that whiskey, what was going 
to be done for the delivery thereof. That was the purpose, 
to ascertain the facts. 

Q What facts did you ascertain? A Very limited. 
There were supposed to give us a detailed statement, but no 
books would be shown, and there was nothing but verbal 
information given. 

Q Did they make any promises? A They did. 

Q What promises (fid they make? A The promise 
was they were going to try to have another third party 
intervene with cash and take over the operation, granting 
him an income from the operation, which they felt would 
be successful. Interesting new capital, in other words. 

Q Was that satisfactory to you as attorney in fact if 
it could be accomplished? A Yes, sir. 

Q Did anything else take place at that meeting before 
your return? A Well, the thing was, we tried to ascer¬ 
tain the individuals and background of the whole transac¬ 
tion. 

There were two companies involved, one had the selling 
rights and one had the bulk rights, and Mr. Vombrack had 
gone beyond that and in taking the company’s 

133 money, he bought this company out, a western com¬ 
pany, with the cash and paying in consideration 
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their stock, which permitted him to buy bulk whiskey at a 
price over the OPA markup by buying the entire company, 
and he gave so much of that cash away, that he had bor¬ 
rowed through a bank in Salt Lake City, we were informed, 
money on the remaining whiskey which he was short. 

• • • • 

Q Did Mr. Ney evidence any surprise at the transac¬ 
tion! A No, I think he had checked into it to a certain 
extent before we got to Chicago because he had been hav¬ 
ing conferences and telephone calls galore with them. 

Q When was that? A I think it started in approxi¬ 
mately the middle of October. 

Q Now, as the result of that conference, you and Mr. 
Ney came back to Washington? A That is right. 

Q Did you call a meeting? A A meeting had been 
called before I left, to give a report on that trip. 

Q What recommendations did you make at that 
134 meeting? A If the adidtional money could be se¬ 
cured from that other company, if the additional 
money could be secured, then the contracts would be car¬ 
ried out. 

There was also talk about trying to convert the whiskey 
from 25 per cent 4 year old, 75 per cent spirits, to 51-49 
per cent so it could be called a bourbon blend, which under 
the law it could not be if it didn’t contain 51 per cent of 
whiskey, and these different propositions were brought 
in and submitted to the group. 

Q Were assignments made for that purpose? A No 
agreements were made at that time. 

Q Now, during that particular period the market be¬ 
came a little more stabilized, and it was much easier for 
retailers to get liquor isn’t that right? A That is right. 

Q And isn’t that why the retailers decided they didn’t 
want to participate in any plan because they could get all 
the nationally advertised brands of liquor and didn’t need 
Camel whiskey? 
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MR. LASKEY: I object to the question. 

THE COURT: I sustain the objection. 

BY MR. LICHTENBERG: 

Q What was the result of the conference in Washing¬ 
ton, at the meeting! A It was to make a report on my 
trip to Chicago. 

135 Q Was there any action taken at the meeting! 
A No action was taken at the meeting. 

Q Do you recall a conference at the Willard Hotel at 
which time Mr. Vombrack was present! A I do. 

Q Who else was present! A Two gentlemen repre¬ 
senting themselves — I only met them the first time, Mr. 
Amopolin and Mr. Topper, a lawyer. 

Q And was Mr. Ney present! A Mr. Ney was pres¬ 
ent. 

Q Any retailers! A No retailers. 

Q Can you tell us the time, approximately! A I 
would say towards the end of October. 

Q And after that conference wasn’t it your recommen¬ 
dation that the Chicago companies would comply with their 
contracts! A Yes, they issued a statement over their 
signature, which I have here if you wish it for the record, 
in which they agreed to certain things as the result of that 
conference. 

Q May I see that, please! A Yes (handing a docu¬ 
ment to Mr. Lichtenberg). 

MR. LICHTENBERG: That is already in evidence, 
Your Honor. I introduced the original of this. 

BY MR. LICHTENBERG: 

136 Q As a result of that, you notified or advised 
the retail members of your association that it was 

your opinion that the company would comply with the 
terms of this agreement! A They had a date there on 
which certain money would be refunded, and these dealers 
who didn’t receive the second shipments were looking for 
the refunding of that money under the agreement. 

Q And they had agreed to make refunds if shipments 
weren’t made! A That is correct. 
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Q Now, I will ask you this question: You were satis¬ 
fied in your mind that they could comply with that agree¬ 
ment? 

MR. LASKEY: Just a minute. I object. 

THE COURT: I sustain the objection. 

BY MR. LICHTENBERG: 

Q You advised you retailers that they would, in your 
opinion? A Well— 

MR. LASKEY: I object to the question. 

THE COURT: Read the question. 

(The pending question was read by the reporter.) 

THE COURT: Answer the question. 

THE WITNESS: Yes. 

» • • • 

138 BY MR. LASKEY: 

Q Did Mr. Ney say anything with respect to the 
type of people that he had been dealing with? A Well, 
there was a heated discussion. If I can testify 

139 to the best of my recollection, the word racketeer 
came into the heated discussion, and three, four, five, 

or six members were on their feet at one and the same 
time, and the word racketeer came into it, and someone on 
the floor said: Do you mean so say that all our dealings— 
we have been doing business with racketeers? 

And someone answered: Where else can you get whiskey 
outside of the usual channels, if you don’t deal through 
racketeers? 

• • • • 

141 Ely J. Treger 

the plaintiff herein, was recalled as a witness in his 
own behalf in rebuttal, 

• • • • 


Direct Examination 
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BY MR. LASKEY: 

Q Mr. Treger, have you ever bought whiskey through 
the office of Stein-Ney on open account? A Yes, sir, I 
have. 

Q On the occasion of your first meeting with regard 
to this contract in the office of Stein-Ney, did Mr. Stein 
use the following language: Buddy, don’t worry about 
this deal. You worry all the time. That is why you 
142 have migraine headaches? A Yes, sir. 

MR. LASKEY: That is all. 

• • • * 

154 MR. LICHTENBERG: I do not have the au¬ 
thority but I will get it. Where the means are 

available to both parties to determine the things plaintiff 
relied on, it is just as much his duty to investigate as the 
defendants. 

THE COURT: No, I will not charge that. 

MR. LICHTENBERG: You will not charge that? 

THE COURT: No. In other words, if it is a false 
representation, there is not a duty on that party to inves¬ 
tigate it, even though he had the means available to investi¬ 
gate it, unless the circumstances are such as to put him 
upon notice. 

• • • * 

155 i Charge of the Court to the Jury 

THE COURT (Bailey, J.): Members of the jury, 
the plaintiff in this case, Ely J. Treger, has brought this 
suit against the defendants, Ferdinand M. Ney and William 
Stein, seeking to recover damages which he claims resulted 
to him by reason of certain representations made to him 
by the defendants which he claims were false and fraudu¬ 
lent. 

Now, this is not a suit on the contract for the sale of 
whiskey. That contract was made on behalf of the prin¬ 
cipal in Chicago, and any suit on the contract itself, if the 



contract was breached, would have to be against the prin¬ 
cipal and not the agents. 

But the claim here is that the execution of the contract, 
the entering into the contract was induced by the repre¬ 
sentations of the defendants, who were agents. If they 
made false and fraudulent representations by means of 
which the plaintiff was induced into entering this contract 
and loss occurred to the plaintiff by reason of entering into 
that contract induced by the false and fraudulent 
156 representations, then the defendants would be liable 
to the plaintiff. 

Now, the representations which give rise to an action of 
this kind must be material, that is, they must have a real 
bearing upon the issue. The representations by which the 
party is induced to enter into the contract must be ma¬ 
terial; they must be representations which had they not 
been made the party would not have entered into the 
contract. 

The representations in this case which are material are 
these: The plaintiff claims that the defendants repre¬ 
sented to him that whiskey was available on the part of 
the principal to comply with his contract at the time the 
contract was signed; that the principals to the contract 
had been investigated by the defendants and were depend¬ 
able and financially responsible. 

Now, those representations, if made, were material rep¬ 
resentations. So the issue depends and your verdict will 
depend upon those representations. In the first place, it 
is for you to determine whether those representations were 
made, and were they made for the purpose of inducing the 
plaintiff to enter into the contract and were they repre¬ 
sentations by which the plaintiff was induced to enter into 
the contract? 

If, as I said, if you so find, then you take up the question 
whether they were false and fraudulent. If those repre¬ 
sentations were false, and if the defendant or defendants, 
or either of them, made such representations and knew 
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them to be false, then they were fraudulent. So, too, 

157 if he made them as of his own knowledge, as a 
matter of fact, as if he knew them himself, and they 

were untrue, even though he didn’t know them to be untrue, 
they would be false and fraudulent. 

That is to say, if a man makes a representation as a fact 
of his own knowledge, then such a representation, if false, 
would be fraudulent, even though he believed it to be true, 
that is, if he made it as of his own knowledge. So, too, if 
he makes a false representation with a reckless disregard 
of the truth, that would be a false and fraudulent repre¬ 
sentation, if false. 

So the question for you to determine is whether the 
defendants, or either of them, made any of these material 
representations and any of them were false and made 
either with the knowledge that they were false, or if one 
was false, or with a reckless disregard of whether it was 
true or not, or made as of the party’s own knowledge, even 
though he believed it to be true, and whether those repre¬ 
sentations would be false and fraudulent and give rise to 
a recovery. 

You are instructed that though fraud and deceit are 
essential elements to be shown to exist in order to maintain 
this action, it is not necessary to prove that the false rep¬ 
resentation was made from a corrupt motive of gain to 
the defendants or wicked and corrupt motive of injury to 
the plaintiff. It is enough if the representation that is 
made was known to the person making it to be un- 

158 true, or that he did not know it to be true, and 
had no sufficient reason to believe it to be true, and 

which was intended or calculated to induce another to act 
on the faith of the representation in a way to produce ili-‘ 
jury, and injury actually resulted. 

Now, the burden of proof is upon the plaintiff to show 
by the greater weight of the evidence that these represen¬ 
tations were made; that they were material; that they were 
false, either known to be false or made as of the personal 
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knowledge of the party making them, or made with a reck¬ 
less disregard of the truth; 

That they were acted upon by the plaintiff, and they were 
made for the purpose of plaintiff entering into this con¬ 
tract. 

Now, the defendants are partners and each is liable for 
the act of the other, so if either made false representations 
which were fraudulent, as I have defined them, if they 
made them, then both are liable. 

If you find that the plaintiff has failed to show by the 
greater weight of the evidence that these false and fraudu¬ 
lent representations, as I have defined them, were made, 
then your verdict should be for the defendants. 

On the other hand, if you find for the plaintiff, he is en¬ 
titled to recover from both defendants the amount of $8,170. 

Now, it is a question of fact for you to determine because 
you are the exclusive judges of the fact and of the credi¬ 
bility of the witnesses, and taking into consideration 
159 the interest of a witness, as a party or otherwise, in 
the result of this case; 

Whether a witness is frank or evasive in his testimony; 
whether he shows by his manner that he is biased one way 
or the other; 

And if any witness has wilfully testified falsely as to any 
fact as to which he could not reasonably be mistaken, you 
may disregard the testimony of that witness in whole or in 
part, as you deem fit. 

So the question is for you to determine whether the plain¬ 
tiff has maintained the burden of proof, that is, shown by 
the greater weight of the evidence the facts necessary to his 
recovery in this case. If he has not done so or if the evi¬ 
dence is equally balanced, your verdict should be for the 
defendants. If you find for the plaintiff, you cannot under¬ 
take to apportion the liability of the defendants as between 
themselves, but if one is liable, they are both liable and both 
are liable in the full amount for the plaintiff’s recovery. 

Do counsel have any further instructions? Step to the 
bench. 
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MR. LASKEY: No, Your Honor. 

MR. LICHTENBERG: I don’t think we have. Your 
Honor. 

THE COURT: The jurors will please withdraw and 
consider your verdict, and when you reach the jury room, 
choose one of your members as foreman or fore- 
160 woman, and when you have agreed upon a verdict, let 
the Marshal at the door know of that fact. You will 
now please withdraw and consider your verdict. 

(Thereupon, at 2:38 o’clock p.m. the jury left the court¬ 
room to deliberate upon its verdict.) 

(At 3:30 o’clock p.m. the jury returned to the courtroom, 
and the following occurred:) 

THE COURT: Are you the foreman? 

THE FOREMAN: Yes, sir. 

THE COURT: Have the jurors agreed upon a verdict? 

THE FOREMAN: We have. 

THE COURT: Do you find in favor of the Plaintiff Ely 
J. Treger, or in favor of the defendants Ferdinand M. Nev 
and William Stein? 

THE FOREMAN: We find in favor of the plaintiff Ely 
J. Treger. 

THE COURT: In what amount? 

THE FOREMAN: In favor of the plaintiff in the 
amount of $8,170. 
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BRIEF ON BEHALF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 

The action below was to recover for damages sustained 
as a result of fraudulent representations (Appellants’ App. 
2 A). The evidence showed that on June 23rd and 24th 
1946 the appellants made certain representations to ap¬ 
pellee, in reliance upon which appellee entered into a cer¬ 
tain contract for the purchase of 600 cases of a brand of 
whiskey known as “Camel” and delivered to the appellants 
his check in the amount of $6,000.00 as a deposit under said 
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contract, said check being payable to other parties (Appel¬ 
lants’ App. 12A-14A). Belying upon the same and addi¬ 
tional representations, appellee on October 3, 1946, gave 
to appellants an additional check in the amount of $3,172.10 
in connection with the same transaction (Appellants’ App. 
15 A and 16 A). The contract referred to was between 
appellee as purchaser and two Chicago companies as agent 
and seller respectively (Tr. 179 ).* The appellants did not 
appear as parties to the contract but conducted the negoti¬ 
ations which induced its execution (Appellants’ App. 13 A 
and 14 A). The representations relied upon were that 
whiskey of a particular brand name was available for deliv¬ 
ery in monthly installments over a six-months’ period; 
that it was in Chicago; that the appellants had investigated 
the principals to the contract and that they were depen¬ 
dable and financially responsible; and that the initial pay¬ 
ment of $6,000.00would be a deposit (Appellants’ App. 13 A 
and 14 A). Evidence of the falsity of the representations 
was introduced and upon submission of the case the jury 
returned a verdict for the appellee. 

Fuller discussion of the evidence will be set out in reply¬ 
ing to appellants’ second point that appellee failed to estab¬ 
lish the material elements of his case. This counter-state¬ 
ment has been thought necessary in view of the fact that 
appellants’ statement of the case is made up almost entirely 
from their own testimony. 

SUMMARY OF THE ARGUMENT 

Appellee did not proceed with his case upon the theory 
that appellants were responsible as agents for their dis¬ 
closed principal but upon the theory that appellants by 
making positive misrepresentations of material facts in¬ 
duced the appellee to enter into a contract in reliance upon 
those representations and that as a result of his reliance 
upon them he was damaged. The evidence amply justified 
the finding that the appellants made representations of 


i Original exhibit, Plaintiffs’ No. 2. 
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material facts which representations were false; that ap¬ 
pellee relied upon said representations and that appellee 
relied upon said representations to his damage. The fact 
that appellants offered evidence contrary to that relied 
upon by appellee did not require that the jury accept the 
appellants’ version of the transaction and reject the ap¬ 
pellee’s, nor would it justify this Court in substituting its 
judgment for that of the jury. 

The court’s charge to the jury was correct in law. No 
specific objection was made thereto by counsel for appel¬ 
lants, and they are now precluded from raising the ques¬ 
tion set forth in Point III of their brief. 

ARGUMENT 

I. Appellee Did Not Seek Recovery Upon the Theory That 
Appellants Were Responsible as Agents for the Default 
of Their Disclosed Principal 

Appellants appear to mistake the basis of the appellee’s 
suit against them and to proceed with argument upon the 
assumption that the suit was one against an agent of a 
disclosed principal for the default of the principal. Instead, 
as clearly appears from the pleadings, pretrial order, evi¬ 
dence and charge to the jury, appellee’s cause of action was 
based upon the charge of false representations made by 
appellants in order to induce the execution of a contract 
with appellants’ principal and under which appellants 
would be entitled to a commission and to further induce the 
appellee in reliance upon such representations to pay 
money to said principal. The complaint was for “damages 
sustained as a result of fraudulent representations” (Ap¬ 
pellants’ App. 2 A). It charges the making of the represen¬ 
tations alleged to be false; reliance of appellee on those rep¬ 
resentations ; and the execution of the contract, payment 
of the deposit and payment of a subsequent instalment be¬ 
cause of such reliance. It further charges the appellee’s 
resulting loss because of the failure of appellants’ prin¬ 
cipal. The fact of agency between appellants and the Chi- 





4 


cago companies is an incidental fact not relied npon as a 
basic element of appellants’ liability. 

The material elements of appellee’s case are that appel¬ 
lants represented to appellee that they knew of a source 
from which appellee could obtain an unlimited amount of 
a specified brand of whiskey, i. e., “Camel”, which said 
whiskey was immediately available and would be delivered 
in equal monthly instalments; that a deposit equal to $10.00 
a case was required; and that the principals they repre¬ 
sented were dependable and financially able to fulfill the 
contract for any amount of whiskey ordered in the same 
satisfactory manner as had other principals theretofore 
dealt with by appellee through appellants’ firm; that said 
representations were false and known to appellants to be 
false and were made willfully, fraudulently, deceitfully, 
falsely and with intent to deceive (Appellants’ App. 2 A- 
4 A). 

This theory provides a proper basis for recovery in this 
jurisdiction if the facts necessary to provide the foundation 
for its application are established by competent evidence. 
Sovereign Pocohontas Co. v. Bond, 74 App. D. C. 175, 120 
F. (2d) 39; Smith v. O'Connor, 66 App. D. C. 367,88 F. (2d) 
749; Browning v. Natl . Bank of Washington, 13 App. D. C. 
1; Ballard v. Spruill, 64 App. D. C. 62, 74 F. (2d) 464. 

n. Appellee Established All of the Material Elements of 

His Case 

L The making of the representations 

On June 23, 1946, appellee, a retail liquor dealer in the 
District of Columbia, who had previously handled a par¬ 
ticular brand of whiskey known as “Camel” whiskey and 
having a distinctive label, received a telephone call from 
the appellant Ney, who asked Mm if he was interested in 
any more Camel wMskey and that, if he was, he could get 
it if he came to the office and signed a contract (Appellants’ 
App. 12 A, and 13 A). As a result of the call, appellee 
went to the office of Stein-Ney on the next morning, and 
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appellant Ney, in the presence of appellant Stein, said 
appellee could get Camel whiskey without any tie-ins, 
meaning that he did not have to buy anything else to get 
the Camel whiskey and that appellee could have all he 
wanted provided he paid the deposit of $10.00 a case and 
signed the contract. Appellants further represented that 
the order would be delivered in six equal monthly instal¬ 
ments starting in July, the following month. Upon appel¬ 
lee’s inquiry as to the availability of the whiskey, appel¬ 
lants said the whiskey was in Chicago and it was just a 
question of getting the orders signed and they would ship. 
On further inquiry as to whether or not the Chicago people 
had been investigated, appellants said they had investigated 
them and that they were financially all right and that the 
whiskey was there and that appellee had nothing to worry 
about; that he had never lost money before in a deal with 
them and he should forget about that part of it (Appellants’ 
App. 13 A and 14 A). 

After working out details of sizes, appellee ordered 600 
cases to be shipped, 100 cases a month beginning in July, 
signed the contract and gave appellants a check for $6,000.00 
as a deposit. This was the first time that appellee had ever 
had to pay a deposit of as much as $10.00 a case (Appel¬ 
lants’ App. 22 A). On October 3, 1946, appellants repre¬ 
sented that whiskey was being bottled and shipped out of 
Baltimore and deliveries were being made every day, and 
reiterated the representation that the initial payment was 
a deposit by threatening its loss. This was the occasion on 
which appellee delivered an additional check to appellants 
in the amount of $3,172.10 to prepay the second shipment 
under the terms of the contract (Appellants’ App. 15 A). 

2. Reliance upon representations 

Appellee testified that, although he knew that his previ¬ 
ous shipment of Camel whiskey had come from Baltimore, 
he did not know that the Montebello Liquor Company in 
Baltimore owned the registered label for Camel whiskey. 
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Before signing the contract and delivering the deposit check 
he relied upon the statements made to him by the appellant 
Ney in the presence of the appellant Stein and upon the 
statement set out in the contract form itself that the $10.00 
per case would be a deposit (Appellants * App. 14 A and 
15 A). On the occasion of the delivery of the check in the 
amount of $3,172.10 in prepayment for the second shipment 
the appellee relied upon the representations made at that 
time, as well as upon the representations that had previously 
been made. The second shipment was never received. Ap¬ 
pellee further testified that he did not make any investiga¬ 
tion or secure any credit report on the Chicago people be¬ 
cause he trusted appellants Stein and Ney (Appellants 7 
App. 25 A and 26 A). 

3. Proof of the falsity of the representations 

The falsity of the representations with regard to the 
availability of the whiskey was proved by subsequent 
events, i. e., that the first shipment supposedly to be re¬ 
ceived in July was not received until September 1946 (Ap¬ 
pellants 7 App. 15 A) and that this was the only shipment 
which was received, although appellee had prepaid for the 
second shipment. It must also be kept in mind that the 
representation here was not just that whiskey was avail¬ 
able, but was that a particular whiskey with a registered 
brand and label, i.e., “Camel 77 whiskey, was available. At 
the time the representation was made the sole owner of this 
registered label not only had not authorized its use by 
either of the Chicago companies or appellants, but had spe¬ 
cifically objected to the representation of one of the Chi¬ 
cago companies that it had the right to offer whiskey under 
that name and label (Tr. 179). 2 Although subsequently 
the owner of the Camel label agreed to bottle whiskey for 
one of the Chicago companies, the first shipment of whiskey 
was not received in Baltimore until August 6, 1946 (Tr. 
179). 2 


2 Original exhibits, Plaintiffs’ Nos. 10 and 12. 
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As to the appellants having investigated the Chicago con¬ 
cerns, it appears from the testimony of appellant Ney that 
prior to receipt of a certain circular by him he did not 
know either of the Chicago companies or the people con¬ 
nected with them and that the sole investigation consisted 
of a telephone call to one of the Chicago companies and a 
trip to Chicago by train, leaving Washington on Friday and 
arriving in Chicago on Saturday morning about 9:30. On 
the following Monday he was back in his office accepting 
deposits on the contracts in question. During this time 
he had negotiated a contract whereby he was to receive 
$1.15 per case of fifths as commission on each order. He 
had observed the office of the North American Distributing 
Company, one of the Chicago companies, which had three 
rooms and was well furnished, was advised by the officers 
of one of the companies that they owned whiskey, the proof 
of this being a typewritten list of the distillation dates of 
the grade of whiskey (Appellants’ App. 34 A, 35 A and 
36 A). Each of the appellants knew that the Montebello 
Distributing Company in Baltimore was the only one who 
had the right to use the 11 Camel” label (Appellants’ App. 
52 A and 58 A). 

Not only is the fact of making of an investigation contro¬ 
verted by the evidence but the testimony establishes that 
appellants subsequently admitted that they knew at the 
time of making the contracts that the people they w’ere 
dealing with in Chicago were black-market racketeers and 
that they were the only type of people you could get whiskey 
from in those days. It was also admitted that the deposit 
money had been used to buy bulk whiskey in and around 
Chicago and the Middle West and that one of the officers of 
one of the Chicago companies was a crook and had a crimi¬ 
nal record which was rather lengthy (Appellants’ App. 
16 A, 17 A, 32 A). Other evidence of the lack of financial 
responsibility of the Chicago companies appears from the 
statements that they were unable to carry out their con¬ 
tracts; that there were liens on the whiskey; that they were 
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trying to get someone to come in to pnt up cash so they 
could keep the contract; that there was a bankruptcy pro¬ 
ceeding filed against them; that Vromback did not own the 
whiskey; that he had the certificates “in hock”; that there 
was money loaned against them (Appellants’ App. 42 A, 
43 A, 44 A, 46 A, 47 A, 48 A, 52 A, 59 A, 60 A, 61 A). 

4. Damage to appellee 

No question has been raised by appellants to the effect 
that appellee was not damaged or that damage was not 
proved to the extent of the verdict. 

5. The question presented was for the jury 

The entire burden of the argument under division II of 
appellants’ brief seems to resolve itself into a complaint 
that their version of the case was not received as conclusive. 
Testimony on behalf of appellants contrary to that for 
appellee does not require that the jury accept the former 
and reject the latter. Indeed, in such a situation the jury’s 
verdict should be held to be conclusive of the issue. Mc¬ 
Kenna v. WUcox, 41 A. (2d) 303; Meyer v. Capital Transit 
Co., 32 A. (2d) 392. This principle is peculiarly forceful 
where the record discloses the fact that each of the defen¬ 
dants has a criminal record and that the testimony given by 
one on cross-examination is in direct conflict with that given 
on direct (Appellants’ App. 38 A, 54 A). 

HI. Appellants Are Foreclosed From Challenging the 
Courts Charge Which Was a Proper One 

The entire foundation for challenging the alleged omis¬ 
sion from the court’s charge is set out in the colloquy be¬ 
tween court and counsel appearing at page 64 of Appel¬ 
lants’ Appendix. No formal request for an instruction 
along the lines suggested was submitted; appellants’ coun¬ 
sel admitted he did not then have authority for the propo¬ 
sition suggested and, at the conclusion of the charge, re- 
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sponded in the negative the court’s question: “Do counsel 
have any further instructions ? ’ ’ Under such circum¬ 
stances they cannot now ask consideration of the court’s 
general charge. Lippman v. Williams, 79 U. S. App. D. C. 
334, 147 F. (2d) 150; Spigel v. Gwmenick, 78 U. S. App. 
D. C. 361, 141 F. (2d) 19; Watwood v. Potomac Chemical 
Co., 42 A. (2d) 728. 

In any event the charge as given properly reflected the 
law applicable to the evidence adduced. The case now cited 
involved a factual situation so entirely different from that 
in the case at bar as to render it totally inapplicable. 

CONCLUSION 

Appellee offered substantial evidence as to every element 
necessary to support his recovery. That evidence having 
been accepted by the jury, the judgment below should not 
be disturbed. 

Respectfully submitted, 

Laskey and Laskey 
John L. Laskey 
509 Albee Building, 
Washington, D. C. 

Attorneys for Appellee 
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PETITION FOR REHEARING 

William Stein and Ferdinand Ney, trading as Stein-Ney 
Company, the Appellants above-named, respectfully pe¬ 
tition the Court for a rehearing of the appeal in this case. 

As ground for this petition, the Appellants respectfully 
submit that, from a reading of the Court’s opinion, the 
conclusion on which the Court based its final decision is 
not supported by, and in fact, is in conflict with, the great 
weight of applicable legal authority. 
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In its opinion, in the paragraph next preceding the last, 
the Court stated, as follows: 

“From a scrutiny of the entire record, it clearly 
appears that whatever representations were made by 
Appellants Stein and Ney to Treger were honestly 
mode without any knowledge on their part that they 
were untrue . . . and though innocent of any wrongful 
intent in their transactions with Treger, Appellants 
Stein and Ney are, by the jury’s verdict, answerable 
for the damage resulting from the dereliction of their 
principal.” (Emphasis added.) 

It is axiomatic that the presumption exists that all men 
act honestly and therefore that fraud is never presumed. 
This Court having held that the Appellants “were inno¬ 
cent of any wrongful intent” and that the representations 
“were honestly made without any knowiedge on their part 
that they were untrue”, it is respectfully submitted that 
the Appellants are not liable for fraud, although the rep¬ 
resentations turned out to be untrue. 

In 23 Am. Jur ., Fraud and Deceit, Section 116, the fol¬ 
lowing statement will be found: 

“In a great majority of American jurisdictions and 
in English courts, the rule is firmly established that 
the existence of a fraudulent intent or an intent to 
deceive is an indispensable element to successful main¬ 
tenance of a tort action of deceit for the recovery of 
damages ... if it is absent, there can be no fraud 
from the standpoint of a remediable tort. Hence, in 
order for the complainant to prevail, proof of a mere 
naked falsehood or representation is not enough, even 
though the complaining party relied on it and sus¬ 
tained damages, but in addition thereto the false state¬ 
ment must have been made intentionally to deceive 
or with what is recognized as the legal equivalent 
to a deliberatelv fraudulent intent.” (Emphasis add¬ 
ed.) 

The United States Supreme Court, in the case of Lord 
v. Goddard, 54 U. S. 198, 14 L. Ed. Ill, 116, made the 
following observations: 
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“The gist of the action is fraud in the defendants, 
and damage to the plaintiff. Fraud means an inten¬ 
tion to deceive. If there was no such intention; if the 
party honestly stated his own opinion, believing at the 
time that he stated the truth, he is not liable in this 
form of action, although the representation turned out 
to be entirely untrue ... 

“The simple fact of making representations, which 
turn out not to be true, unconnected with a fraudulent 
design, is not sufficient. 77 (Emphasis added.) 

In the case of Weintrob v. New York Life, 85 F. 2nd 
158 (3rd Circuit); Cert. Denied, 57 S. Ct. 191, the Court 
stated: 

“. . . whereas in equity an untruthful representa¬ 
tion of a material fact is deemed fraudulent, at law 
an untruthful representation is not fraudulent unless 
made with the intention to defraud. The instant case 
was one brought at law and the rule prevailing in law 
actions is applicable. 77 (Emphasis added.)" 

The Court of Appeals, 2nd Circuit, held as follows, in 
the case of O 7 Connor v. Ludlam, 92 F. 2nd 50; Cert. De¬ 
nied, 302 U. S. 758: 

“Fraud presupposes not only an untrue statement 
but also a fraudulent intent . . . The issue was 
whether the defendants had an honest belief that the 
statements made by them were true. ‘If they did 
have that honest belief, whether reasonably or un¬ 
reasonably, they are not liable .. . 7 77 

In Chanin v. Chevrolet Motor Co., 89 F. 2nd 889, the 
Court of Appeals, Seventh Circuit, referring to an action 
in tort to recover damages for fraud inducing the making 
of a contract, held as follows: 

“In such actions intentional misrepresentation is 
an essential element . . . The plaintiff must aver and 
prove, not only that the representation was false, but 
also that the person making it knew it to be false. 77 

To the same effect, the Court is respectfully referred 
to the following authorities and cases cited therein: 
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Huszar v. Cincinnati Chemical, 172 F. 2nd 6, 11 
(6th Circuit) 

26 C. J., Fraud, Section 44 

Magee v. Manhattan Life, 92 U. S. 93, 23 L. Ed. 699 

Towels v. Campbell, 204 Ky. 591 

It may be argued by the Appellee that, in the instant 
case, the Appellants’ statements were made with a reck¬ 
lessness which was the legal equivalent of fraud and, con¬ 
sequently, that proof of specific fraudulent intent was not 
required. 

Ordinarily, proof of intent is not required where state¬ 
ments have been made recklessly because the fraudulent 
intent is imputed to the party making those statements 
and it is presumed to exist in the recklessness itself. How¬ 
ever, these presumptions are conclusively rebutted when 
the Court finds affirmatively (as it did here) that fraudu¬ 
lent intent did not exist. 

In other words, the specific findings of this Court that 
the Appellants’ statements were “honestly made” and 
were “innocent of any wrongful intent” completely de¬ 
stroyed any basis for holding that those statements were 
recklessly made. 

As the textwriter says in 23 Am. Jur., Fraud and Deceit, 
Section 128, “a representation recklessly made . . . can¬ 
not be a statement honestly believed.” 

Consequently, this Court having found as a fact that 
the representations by Appellants were “honestly made”, 
must find that they could not have been recklessly made. 

In the case of Hindman v. First National Bank, 112 F. 
931, 944 (6th Circuit); Cert. Denied, 186 IT. S. 483, the 
Court held, as follows: 

“When the action is for fraud and deceit, it is not 
enough to show that the representation was untrue; 
/or, if it was honestly believed to be true, that is a 
good defense . . . 
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. . ‘To prevent a false statement being fraudu¬ 
lent, there must . . . be an honest belief in its truth* 
... r ’ (Emphasis added) 

CONCLUSION 

It is respectfully submitted that a rehearing should be 
granted in order that a patent injustice may be remedied. 

William R. Lichtenberg, 
Joseph Luria, 

National Press Building 
Washington 4, D. C. 

Counsel for Appellants. 

Willard I. Zucker, 

On the Petition. 

I herebv certify that this Petition for Rehearing is 
filed in good faith and not for purpose of delay. 

William R. Lichtenberg. 

I hereby certify that a copy of this Petition for Rehear¬ 
ing was served on John L. Laskey, Counsel for Appellee, 
Albee Building, Washington, D. C., by mailing a copy to 
him on May., 1950, postage prepaid. 

William R. Lichtenberg. 





